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Finaneial. The House Committee on 


Banking and Currency has adjourned 
without presenting any plan for a per- 
manent currency system. This result 
was expected by all close observers of 
the course of financial legislation. While 
the silver question remains a pending is- 
sue, nothing can be expected in the way 
of the permanent establishment of a 
system of currency. When the question 
of the standard of value is finally set at 
rest, then the base will be created, and 
the perfection of the superstructure will 
follow. We do not think anything is to 
be feared from Mr. McKinley. He is 
not the rabid silver advocate’ that 
some would picture, but an _ honest, 
broad-minded man who will do the 
right thing at the right time. There 
are many men who would like to see the 
specie basis enlarged by the use of silver, 
if sixteen ounces of that metal were 
commercially equivalent to one ounce of 
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gold, but who would not sanction its 
free coinage at any fraction below full 
value. 

Upon the subject of the volume of 
gold in the country, we understand the 
comptroller of the currency is to ask of 
all the banks in the country, national, 
state and private, and of other moneyed 
corporations, the amount of gold held 
by each on a given day; the specific in— 
formation to be held confidentially,and 
only the aggregates published. This 
will certainly be a very useful work. 
Heretofore the volume of gold outside 
of the treasury and national banks, has 
been a subject of estimate rather than of 
actual knowledge, and the information 
obtained by the comptroller will con- 
tribute materially to what is known, as 
distinguished from what is merely the 
subject of estimate or guess. 


Limit of Loans by 


: Ever since 1864 the na- 
national banks. 


tional bank act has con- 
tained the following general rule gov— 
erning and limiting the amount of loans 
by national banks: 


“The total liabilities of any association, of any per- 
son or of any company, corporation or firm for money 
borrowed, including in the liabilities of a company or 
firm the liabilities of the several members thereof, 
shall at no time exceed one-tenth part of the amount 
of the capital stock of such association actually paid 
in. But the discount of bills of exchange drawn in 
good faith against actually existing values and the 
discount of commercial or business paper actually 
owned by the person negotiating the same shall not 
be considered as money borrowed.” Rev. St. Sec, 
5200. 


As a general rule, the above is doubt- 
less a wise provision; yet experience 
has proven that it would be still wiser, 
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if amended so as to include ‘‘surplus,” 
which, as matter of fact, is capital, 
and also to permit temporary loans in 
the large cities, upon ample security, 
unhampered by any ro per cent. restric- 
tion. In his report for 1892, Comp- 
troller Hepburn favors this view. He 
points out that if 10 per cent of the cap- 
ital stock was a proper limit to individ- 
ual loans in 1864, the percentage of lim- 
itation should now be increased in our 
larger cities, where both the volume of 
business and the magnitude of individ- 
ual transactions have enormously in- 
creased since that time. Quoting from 
the report: “In my judgment the limit 
to ten per cent. of capital and surplus is 
none too small for rural and interior 
banks. * * * Experience has dem- 
onstrated that a strict compliance with 
the ro per cent. limit is impracticable in 
our large cities for the reason that it is 
contrary to the necessities of business. 
A bank with a million capital could loan 
but $100,000 to any individual, corpor- 
ation, company or firm. Single busi- 
ness transactions involving a larger 
amount are of frequent occurrence, and 
to divide one transaction between two 
or more banks would prove troublesome 
and is not demanded by conservative 
banking.” 

We havea recent illustration of the 
hampering effect of this rule in the 
financial necessities of the city of Balti- 
more, A month or so ago, Mayor 
Hooper made a proposition to the banks 
that selected banks of deposit give the 
city a line of credit sufficient for its 
needs, which were estimated at a figure 
that would transgress the ten per cent. 
limit. The president of one of the Bal- 
timore banks submitted the question to 
the comptroller, who gave an opinion 
that “if the city of Baltimore, as _ bor- 
rower for the sum stated, is within the 
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class enumerated, in section 5200, the 
loan to it for such sum by each bank 
would be in direct violation of the pro- 
visions of said section, being in excess 
of one-tenth part of the amount of the 
capitai stock of such association act- 
ually paid in. I hold that it comes 
within such class. The question, how- 
ever, has been frequently raised with 
respect to the proper definition, of the 
word ‘corporation’ as used in section 
5200, and the suggestion has been made 
that a distinction is to be drawn between 
the application of the prohibitory clause 
of the section to a corporation organ- 
ized for business purposes and a muni- 
cipal corporation organized for political 
ones. While such a distinction in def- 
inition may very properly be made by 
the courts in many instances, in this one 
the intent of Congress was evidently to 
prohibit a loan by a national bank to 
any single debtor, no matter how styled, 
in excess of one-tenth of its capital 
stock. The object sought to be attained 
was to prevent a bank from so concen- 
trating the investment of its funds that 
they would be at times unavailable for 
the ordinary demands of its customers.” 

The financial needs of cities are just 
as pressing and legitimate as those of 
private corporations, firms and individ- 
uals, and their temporary requirements 
are often of greater magnitude. And 
yet the national banking system, with 
all its boasted superiority, is not fitted 
to meet the necessities of such a class af 
borrowers. If a city requires a line of 
credit equal to $1,500,000, it cannot,if it 
follows the law, get it from three or four 
banks, having a million capital each, 
which are amply able to furnish it, but 
the city must needs split up its borrow- 
ings among at least fifteen banks, each 
having capital of a million, or among 
a greater number still in proportion as 
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their capital is less. This clause of the 
national bank act is good enough as 
far as it goes, but it does not go far 
enough. The general rule is all right; 
but what is needed is the engrafting 
upon it of such intelligent exceptions as 
will bring it down to date, and enabie 
the banks organized under it to supply 
the legitimate wants of all classes of 
borrowers. 

As matter of fact, the law has fre- 
quently been disregarded by banks, who 
have made loans with impunity in excess 
of the ten per cent limit. There is no 
specific penalty provided by the act. 
Only the general one subjecting any 
bank violating the act to forfeiture of 
charter at suit of the comptroller. This 
penalty is so severe that it has never yet 
been enforced asa result of excessive 
loans. Thecity of Baltimore, however, 
in making its borrowings, and correla- 
tively the banks wnich are loaning it 
money, would appear to be keeping 
within the act. In our news column 
will be found an interesting item reciting 
the depleted condition of the city’s 
treasury, Owing to trouble over the 
office of city collector, and a loan tothe 
city by two national banks, one in Balti- 
more and one in New York, of amounts 
which, in each instance, are within the 
ten per cent. limit of capital of the re- 
spective institutions. 


Title to Check 


my A The decision of the su- 


preme court of North 
Carolina, published in this number, in- 
volving the title to a check on deposit, 
is one of especial interest to bankers. 
The general impression prevails that 
the deposit of paper in a bank and its 
credit as a cash item, passes title, where 
it is transferred by simple indorsement 
and there are no restrictive indorsements 
upon the paper. This seems to be the 


287 


doctrine where the paper passes into the 
hands of third parties for value but as 
between the original parties, the doctrine 
is not without qualification. The ordi- 
nary practice of the banks which receive 
and credit paper as cash upon the un— 
derstanding that if the paper is not paid 
it may be charged back, constitutes the 
transaction a conditional credit. The 
bank becomes the bailee of the paper, 
under such circumstances, until actual 
payment. As said in this decision, there 
is some conflict of opinion upon the 
question, but the federal court in Beale v. 
Summerville, whose opinion is followed 
by the North Carolina court, has dis- 
tinguished the cases with remarkable 
clearness, ; 


Liability of bank 
directors. 


We publish in full the 
opinion of the supreme 
court of North Carolina in the cases of 
depositors against the Bank of New 
Hanover which failed at Wilmington. 
The directors demurred to the com- 
plaint, and the demurrer is overruled. 
The cases establish that where a bank 
fails, the depositors may proceed di- 
rectly against the directors, and make 
them personally liable, if the depositors 
succeed in establishing that the directors 
have been grossly negligent in the man- 
agement of the bank, or have been guilty 
of fraud and deceit in making false 
statements and misrepresentations of 
the condition of the bank, whereby 
money was entrusted to its custody. 
Furthermore, it is not necessary that 
the directors know such statements to 
be false and fraudulent; it is their duty 
to know that they are true. 


Spurious ware- 


In this number we pub- 
house collaterals 


lish a third decision by 
the New York court of appeals invoiving 
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the right of a New York bank to hold 
the American Dock and Trust Company 
responsible for spurious warehouse cer- 
tificates, issued by its president to his 
own order, and pledged by him to the 
bank as collateral security for a loan. 
The three decisions have been made in 
actions by three separate banks. The 
bank in the first case failed to recover.* 
The court held that the authority which 
the warehouse president had to issue 
certificates did not extend to issuing 
such certificates to himself; thata bank 
taking such acertificate was chargeable 
with notice of the want of authority; 
and as the bank’s case rested merely 
upon the certificate alone with proof of 
the general authority to the president 
to issue certificates, but without other 
proof, it was insufficient to make the 
warehouse company liable. In the sec- 


ond caset the bank supported its claim 
on the certificate with evidence sufficient 
to establish that the president had im- 


plied authority to issue certificates to 
himself; and on this basis, it was suc- 
cessful, In the last decided caset the 
bank was successful in the lower court 
on the theory that the warehouse com- 
pany, on inquiry by the bank, stated 
that the cotton represented by the certi- 
ficate was actually on deposit, and was 
estopped from denying the truth of that 
statement. The court of appeals re- 
verses the judgment, holding that the 
bank cannot recover on that basis. It 
can recover, if at all, only upon the 
ground of the existence of implied au- 
thority to the president to issue such 
certificates to himself, as established in 
the second case. 

The practical lesson derived from 
these decisions is the necessity, in loan- 

*See decision p. 327, B L. J, of December, 1894. 


tSee decision B. L. J. April 1896, p. 253. 
tSee present number. 
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ing money upon warehouse certificates, 
of obtaining satisfactory evidence of au- 
thority in the issuing officer, before ac- 
cepting the collateral; and the bearing 
in mind that general authority to an 
officer to issue certificates, does not em- 
brace authority to make them to his own 
order, and this even though the goods 
for which they are issued, have been de- 
posited by him. 


Corporate Stock 


as Collateral. Among the many ques- 


tions which confront the 
banker in connection with the sufficiency 
of security of corporate stock, offered 
by the holder as collateral for loans, is 
one as to the ability of the corporation 
which has issued the stock to asserta 
lien thereon for the stockholder’s in- 
debtedness toit. We have three cases 
of this kind, published in this number, 
which are worthy of notice as _illustrat- 
ing the necessity of investigating this 
question before loaning money upon 
such class of security. Among the 
Pennsylvania cases will be found one 
where a New York bank loaned money 
upon the security of shares of stock ina 
Pennsylvania corporation, It was sub- 
sequently found that a statute of the 
state gave the corporation a lien upon 
the shares for its stockholder’s indebted- 
ness, and such indebtedness existing,the 
shares were worthless to the bank as 
security. 

In the above case the lien which 
proved effectual, was created by statute. 
Among the Iowa cases will be found one 
involving the efficiency of a lien on cor- 
porate stock created by 4y-/aw. A bank 
loaned money to the holder of stock in 
an Iowa bank, upon security of the 
stock. A by-law of the Iowa bank gave 
the latter a lien upon its stock for the 
indebtedness of the stockholder to it. 
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The lending bank was held not to be 
chargeable with notice of this by-law 
(there being no statute giving the cor- 
poration a lien), in view of the fact that 
the by-laws had not been posted up in 
the banking room as provided by law. 

The third case is in California. In 
this case the provision for lien was con- 
tained in the stock certificate. The lien of 
the corporation is upheld. But after- 
wards when the corporation sold the 
debt of its stockholder at a very large 
discount, it is held to have lost its lien, 
and could not assert it for the de- 
ficiency. 

The laws of the different states gov— 
erning the stock of corporations vary 
largely, and the lender of money upon 
stock of a particular corporation ina 
particular state, in addition to ascertain- 
ing the money value of the stock, is also 
under necessity of finding out whether 
the corporation can assert a valid lien 


for any amount the stockholder may be 
owing it before notice of the pledge, 
by reason of general statute, special 
charter, by-law, or otherwise, and if so, 
of inquiring as to the existence of any 


such indebtedness. He must also ascer- 
tain the requirements of law as to 
transferring the stock on the books. In 
some states, untransferred stock is sub— 
ject to attachment by creditors of the 
owner, while in others, the mere trans- 
fer of the shares without registry gives 
perfectsecurity. And the further ques- 
tion of the liability of the holder of 
transferred stock for debts of the cor- 
poration is by no means unimportant. 


The right todam- 
ages tor refusal 
to make a de- 
mand loan, 


A decision of interest to 
bankers, being we think, 
one of first impression in 
this country, has recently been decided 
by the Appellate Division of the Su- 


289 


preme Court in New York*, involving 
the right of a borrower, who has con- 
tracted with a banking iastitution to re- 
ceive a loan of money, repayable on 
demand, to recover damages for the re— 
fusal of the bank to make the loan. 
The plaintiff in the case had contract- 
ed to purchase a piece of property on a 
particular day, and had also made a 
contract with other parties to sell the 
property at a later hour on the same 
day at a figure in advance of that which 
he was to pay, To make the purchase, 
he needed $50,000, and to obtain this, 
he entered into an agreement with 
the Holland Trust Company, under 
which the latter was to advance the 
money On the day named. At the crit- 
ical moment on the day named, after 
giving a collateral note in the custom- 
ary form payable on demand, the trust 
company refused to loan the money,and 
the transaction fell through. There- 
upon the plaintiff brought an action 
against the trust company to recover 
damages for the alleged breach of the 
agreement. The damages claimed were 
for expenditures incurred in the mat- 
ter and for loss of profits on the re sale. 
The complaint was dismissed and the 
plaintiff appealed. The law governing 
the transaction and defining the plain- 
tiff’s rights, is thus stated by Patter- 
son, J.: 

We are not disposed to question the 
general proposition that where a loan of 
money is made which may instantly be 
demanded, a borrower would not be en- 
titled to recover substantial damages for 
the breach of such a contract for the 
very condition of such a loan would 


seem to imply that the borrower was 
not to have the use of the money for 


*Goldsmith v. Holland Trust Co, We are indebted 
to Mr. Emanuel J. Myers, counsel for plaintiff, for 
copy of opinion and brief. 
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any fixed purpose or for any specified 
time and the contract would be termin- 
able at once at the pleasure of the lend- 
er. 
In Bradford etc. R. R. Co. v. N. Y., 
L. E. & W. R. R, Co. (123 N. Y. 316), 
among other things, it is remarked,that 
it must be a rare case indeed where it 
can be said that a person has sustained 
any damages by the refusal of another 
to advance money which he has agreed 
to advance, and where the person to 
whom it is to be advanced 1s under a 
vaiid obligation to pay it back immedi- 
ately. But this case must be considered 
and decided upon the special facts which 
appear in it and which certainly show 
that it was within the contemplation of 
both parties to the agreement that the 
$50,000 which was to be borrowed by 
the plaintiff from the Holland Trust Co. 
was to be received and used by the 
plaintiff for an express purpose, and for 
a special contingency, and the loan was 
desired for a period of time between the 
date at which the money was to be paid 
to the plaintiff and the time at which he 
would be able to arrange for a perman- 


ent loan of $50,000 on the property he 
was under agreement to purchase in 


Cannon Street. All this was well un- 
derstood by Mr. Van Siclen, the officer 
of the Holland Trust Company. The 
whole purpose of the loan was that the 
money might be obtained and might be 
used in that transaction and the feature 
of giving a demand note must be consid- 
ered in connection with the only purpose 
the plaintiff had in borrowing the money 
and the only object he hadin procuring 
the loan at all, and in view of which the 
defendant contracted, This is, there- 
fore, one of the rare cases in which a 
breach of such a contract may result in 
damage to the borrower. The entire 
transaction of the purchase of the prop- 
erty, according to the testimony, de- 
pended upon his receipt of the $50,000 
on the 1st of October, 1889, and the 
Holland Trust Company knew it. It was 
at the instance of the Holland Trust 
Company that the arrangement was 
made with the Title Guarantee Com- 
pany concerning the examination of the 
title; it required the delivery of the 
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plaintiff's bond and a mortgage on the 
real estate as collateral security for the 
loan and thus the very nature of the - 
transaction indicated that although in 
form a loan to be returned on demand, 
yet it was within the terms of the agree- 
ment and the contemplation of the par- 
ties that it was not a demand to be 
made the same day that the money was 
to be advanced, but a demand to be 
made at such future time as the defend- 
ant might select after the plaintiff had 
had the use of the money for the pur- 
pose of paying to his vendor that much 
of the purchase price of the real estate 
to be paid for on the Ist of October, 
1889. Whether the defendant could 
have demanded the money the next day 
or the next week it is not material for 
us to decide The question is as to the 
obligation under the special circumstan- 
ces of this case (which we are alone con- 
sidering) of the defendant to advance 
the money on the day fixed for that 
purpose, so that the plaintiff on that day 
might have the use of it. The evidence 
is that the failure of the defendant to ad- 
vance the money was based upon the 
exaction of $800 more than the plaintiff 
had contracted to pay. The damage 
which the plaintiff has shown to have 
directly resulted from the breach of the 
contract, is the amount paid to the Title 
Guarantee Company and to lawyers, 
and such amount as he may be liable 
for to Soloman for commissions which 
Soloman claims to have earned in nego- 
tiating the transaction with the Holland 
Trust Company. Further than this, 
we do not see upon this record any evi- 
dence that would authorize an award of 
damages for the breach of contract of 
re-sale made by the plaintiff with the 
third parties referred to. The proof 
does not show that in the plaintiff's sub- 
sequent dealings with the property he 
sustained any real loss on account of the 
failure of his contract to convey to the 
third parties on the rst of October, 1889, 
and even if that had been shown, we 
would not be able to hold that the de- 
fendant was responsible therefor; but 
as the case was made, we think the com- 
plaint should not have been dismissed 
for the reason assigned by the learned 
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trial judge*, and therefore the judg—- 
ment should be reversed and anew trial 
ordered with costs to abide the event, 


Extension of time 


of payment of A Case of interest to the 
bonds of cor- 


poration. holders of a minority of 
bonds of corporations secured by mort. 
gage of the corporate property has re- 
cently come under the review of the 
United States circuit court of appeals at 
New York, involving the right of a 
majority, acting under provisions con- 
nected with the issue of the bonds, to 
excuse default in payment of interest 
and extend the time of payment of the 
principal and interest. The principle 
established, is that such action must be 
taken in good faith, and that the minor- 
ity have the right to have a jury pass 
upon this question. If the action is 
taken to injure the minority, it will not 
be upheld by the courts, even though 
the conditions under which the bonds 
are issued, empower the majority to 
make the extension. 

The action was brought by the Hack- 
ettstown (N. J.) National Bank against 
the D. G. Yuengling Brewing Company, 
to recover the principal and interest of 
certain second mortgage bonds owned 
by the plaintiff, part of an issue of 
$1,000,000 created by the defendant and 
secured by a deed of trust upon all its 
real and personal property. The bonds 
bear date Dec. 31, 1893,and are payable, 
the principal July 1, 1908, and the in- 
terest semi-annually on the first days of 
January and Jvly in each year, subject 
to certain conditions indorsed upon the 
bonds. Among such conditions was one 
that the principal should become due 
forthwith if the company defaulted for 
three calendar months in the payment of 
interest, and the holder notified the 
company in writing of his election to 
declare the principal due. A further 
condition was that the holders of three- 
fourths in value of the bonds might, 


*That no cause of action accrued to the plaintiff as 
a borrower because the contract he had made with 


the defendant was one to obtain a loan payable on 
demand. 
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subject to the conditions of the trust 
deed, sanction any agreement of the 
company for modification or alteration 
of the rights of the bondholders, includ- 
ing the release of any property charged 
thereby and any postponement of the 


time for payment of any moneys secured 
thereby, and any increase or reduction 
of the rate of interest; and an agreement 
so sanctioned should be binding on all 
the bondholders. 

The mortgage provided that the se- 
curity should be enforcible if, after de- 
fault in the payment of principal for six 
months, or in payment of interest for 
three months, the holders of a majority 
of the bonds should, by notice to the 
trustee, elect and declare the principal 
and interest payable; and also con- 
tained provisions that a majority of the 
bondholders might, at a meeting duly 
called, sanction any modification or 
compromise of the rights of the bond- 
holders against the company or against 
its property. 

Default was made in the payment of 
the interest coupons maturing Jan. 1, 
1894, and again July 1, 1894, and after 
such default bad continued three 
months, the plaintiff notified the com- 
pany in writing, demanding payment of 
principal and interest of the bonds, 
Shortly after the maturing of the second 
coupons, and when it was supposed they 
would not be paid and that by reason of 
the continued default the principal sum 
of the bonds might be declared payable 
bythe bondholders or the trustee, the 
principal stockholder, David G, Yueng- 
ling, entered into an agreement with one 
John F. Betz, having for its object the 
purchase of a sufficient number of the 
bonds to enable Betz in conjunction with 
Yuengling and some of his relatives and 
friends who were likewise bondholders, 
to control three-fourths in value of the 
outstanding bonds of the series. Pur- 
suant to this agreement, Betz purchased 
bonds, so thaton Dec. 1, 1894, the in- 
terests thus combined, owned a majority 
of all the bonds, On that date these 
majority-holders executed an_ instru- 
ment, reciting the inability of the com- 
pany to pay its coupons and that it 
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would be for the best interests of the 
company and allits bondholders to post- 
pone the time of payment of all coupons 
whether past due or to become due on 
or before July 1, 1896, and evidencing 
their request and consent that the com— 
pany and the trustee execute an agree— 
ment providing for postponing until 
Jan. 1, 1900, the time for the payment 
of all coupons maturing on or before 
July 1, 1896. Thereafter an agreement, 
such as authorized by the consent, was 
executed between the company and the 
trustee. On Dec. 29, 1894, the same 
majority interest at a called meeting 
voted a resolution suspending until Jan. 
I, 1900, the condition in the bonds which 
provided that theprincipal should be- 
come due after three months default of 
interest, on notice by the bondholder, 

No material change in the circum- 
stances of the company since its crea- 
tion was shown, nor that the ultimate 
security of the bondholders would be 
promoted by waiving the default in the 
payment of interest and deferring the 
enforcement of the security. There was 
no consultation with the minority stock- 
holders prior to the execution of the 
consent, 

The trial judge directed the jury to 
find a verdict for the defendant; his rul- 
ing proceeded on the theory that the 
consent of the holders of three-fourths 
in value of the outstanding bonds oper- 
ated to extend the time of payment of 
the interest and principal, and he re- 
fused to submit to the jury the question 
whether the consent was made dona fide 
by the bondholders who were parties 
thereto. 

The circuit court, through Judge Wal- 
lace, reverses the judgment upon the 
ground that the evidence presented a 
question of fact for the determination of 
the jury, and that the trial judge erred 
in taking from their consideration the 
question of the dona fides of the consent 
and vote. He says: 

**We cannot doubt that a consent to 
postpone the payment of the demands 
of the minority bondholders made col- 
lusively by majority bondholders for 
the purpose of defeating the remedy 
of the minority and not in the ex- 


ercise of an honest discretion in the 
general interest, is not a consent with- 
in the meaning of the condition of 
the bond, or that a vote at a meeting of 
bondholders sanctioning a modification 
of the rights of the bondholders, passed 
by acorrupt majority for the purpose 
of effectuating such a collusive consent, 
isnot within the power contemplated 
by the provision in the trust deed. Com. 
munity of interest, whether in the case 
of partners or security holders, creates 
mutual obligation, and imposes upon all 
persons occupying that position the duty 
of acting in the utmost good faith to- 
wards the interests of their associates 
* * * If the consent was made and 
the resolution passed by the majority of 
the bondholders not in the common in- 
terest of all, but in the interest of 
Yuengling, with a view of enabling him 
by deferring for five years the payment 
of interest, to compel the minority 
bondholders to sell their bonds on such 
terms ashe might dictate, it was a cor- 
rupt and unwarranted exercise of the 
power of the majority. The fact that 
Betz purchased the bonds in the interest 
of the principal stockholder of the com- 
pany, and for the purpose of controlling 
the rights of the minority bondholders, 
is important only as it serves to throw 
light upon the Jona fides of the consent 
and vote. He had a right to make the 
purchase, and having acquired title to 
the bonds succeeded to all the rights of 
an ordinary bondholder. Yuengling 
himself might have purchased them,and 
by doing so would have acquired the 
same rights. Any purchaser of the 
bonds was entitled to use them for the 
purpose of effectuating an honest con- 
sent to postpone payments due. But no 
purchaser could acquire any right to 
employ them as instruments in a con- 
spiracy todefraud the minority bond- 
holders.” 

In conclusion the court points out that 
inasmuch as all the property of the com- 
pany isincluded in the trust deed se- 
curing the bonds, the plaintiff's remedy 
by an action at law would seem to be of 
little value. It would not be permitted 
to enforce any lien by execution to the 
embarrassment of the other bondholders. 
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“FOR COLLECTION.” 


INDORSEMENTS “FOR COLLECTION.” 


The legal effect and consequences of 
an indorsement “for collection” have 
been pretty clearly defined; that is to 
say, it has been held by decisions of the 
highest court in New York and in some 
of the federal courts that such an in- 
dorsement creates merely an agency in 
the indorsee to collect the paper, but 
does not transfer the title to such in- 
dorsee, and as a consequence the in- 
dorsement of the latter in collecting the 
paper is not a guaranty of its genuine— 
ness, nor is such disclosed agent liable 
for the proceeds of forged paper col- 
lected, after it has paid over the same 
toits principal.* 

Indorsements ‘‘for collection” serve a 
useful purpose in the transfer of com- 
mercial paper, and it is not to be ex- 
pected that their use will be done away 
with. Theyare the effective means by 
which the owner of paper may indorse 
it over for collection and yet retain 
ownership of the paper or its proceeds, 
so that they will not be endangered by 
the insolvency of any subsequent in- 
dorsee, or used as a set-off by one col- 
lecting bank on the insolvency of 
another. 

The decisions making the status of an 
indorsee ‘‘for collection” that of a dis- 
closed agent who is not responsible for 
the genuineness of the paper handled 
and collected, are comparatively recent 
and present a new problem for bankers, 
calling for practical solution. In the 
great mass of checks daily presented to 
bankers‘for payment through clearing 
house and by mail, there is always 
danger that the paper may have been 





*See all the decisions collected in the BANKING LAW 
JOURNAL of Feoruary, 1896. 


raised or otherwise altered, or an in- 
dorsement forged or made without 
authority or insufficient for some reason 
to transfer title and authorize payment. 
Before the advent of these recent de- 
cisions, banks of payment always felt 
secure in paying checks to the banks 
who collected them, as the indorsement 
of the latter was regarded as a guaranty 
of genuineness and sufficiency of all 
prior indorsements as well as of the body 
of the check other than the signature. 
No distinction was known or understood 
to exist between banks who were in- 
dorsees ‘‘for collection,” and banks who 
were indorsees under unrestricted in- 
dorsements; in both cases they were re- 
garded as responsible for genuineness 
and their indorsements a guaranty to 
thateffect. This was understood to be 
the legal effect, yet in many of the clear- 
ing houses of the country, to make as— 
surance doubly sure and fortify any un- 
certainty in the law,a special clearing 
house rule of guaranty was established 
(to cover forged indorsements but not 
raised checks) binding upon all the 
banks collecting from other banks, ex- 
pressly providing that the indorsements 
of banks collecting should be a guaranty 
of the genuineness and sufficiency of all 
prior indorsements, but not of a missing 
indorsement.* 

So far as the liability of a bank col- 
lecting under a general or unrestricted 
indorsement is concerned, it is the same 
as itis alwayshas been. Itis a guar- 
antor of the genuineness of paper col- 
Jected. But the recent decisions mak- 
ing a distinction between this class of 


*See many of these rules quoted in the BANKING 
Law JOURNAL of February, 1896. 
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collecting banks and those which collect 
as agents under indorsements ‘‘for col- 
lection” give the bank of payment no 
recourse in case of forgery, or unauthor- 
ized indorsement, upon the latter; and 
if for any reason the payment is un- 
authorized and non-chargeable to its 
depositor, it is compelled to look to a 
principal further back, that is, one who 
received the check under an unrestricted 
indorsement, and is therefore either act- 
ual or apparent owner. 

This new situation imposes upon all 
banks of payment the necessity of se- 
curing themselves from loss in making 
payments of checks to agent banks; and 
the practical question is as to the line 
of conduct that should be adopted. All 
banks collect checks as well as pay 
them, they are all in the same boat and 
their interests are identical, bence what- 
ever line of policy is the best for the 
bank of payment is equally to the in- 
terest of the bank of collection in the 
payment of its own checks, 

It is a fundamental requisite to the 
safety of the bank of payment that it 
should have a guaranty of genuineness 
of the paper paid from the bank collect- 
ingthe same. The bank of payment has 
no means of determining the genuine- 
ness or sufficiency of prior indorsements 
upon checks collected by banks, and it 
must naturally rely for these matters 
upon the bank which collects the paper. 
Wherever the collecting bank is an in- 
dorsee through an unrestricted indorse- 
ment, it is by virtue of law, a guarantor 
of genuineness; but when it is a mere 
indorsee ‘‘for collection,” then its ex- 
press guaranty to the bank of payment 
should be a prerequisite to payment of 
the check. 

This proposition will hardly be dis- 
puted, but in some of the large clearing- 
house cities a difference of opinion seems 
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to exist as to the proper policy to be 
adopted in connection with this guar- 
anty. Some are in favor of a clearing 
house rule making all banks collecting 
checks from other banks, as agents, re- 
sponsible for their genuineness,the same 
as if they had collected as principals. 
Others argue that such a general clear- 
ing house rule is not desirable, but that 
the matter should be regulated outside 
of the clearing house by each bank of 
payment individually looking out for it- 
self, and requiring guaranties in each 
particular case, where necessary, as it 
arises. 

The argument in favor of this latter 
policy, as we understand it, is briefly 
this: The collecting bank which re- 
ceives in its morning’s mail from various 
country correspondents thousands of 
dollars of checks upon other city banks 
would by the adoption of a clearing 
house rule of guaranty, become liable 
as guarantor for the genuineness of all 
such checks. With reference to many 
of such checks it would be in no better 
position to determine their genuineness 
than the bank of payment, and between 
the hour of receiving such checks and 
the hour of sending to the clearing 
house, there would be insufficient time 
for it to make an examination of each 
check in order to determine which it 
could, with propriety, send through the 
clearing house under its obligation as 
guarantor, and those it would not feel 
justified in becoming responsible for 
and be compelled to withhold from the 
clearing untii it should receive a satis- 
factory guaranty from further back. 
The bank of payment, on the other 
hand, would have from the hour of clear- 
ing until(in New York) 2 o’clock in the 
afternoon in which to examine presented 
checks, and return such as were not sat- 
isfactorily guaranteed. That it would 
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be better policy, therefore, to place the 
onus of rejecting unguaranteed checks 
upon the drawee, which would have 
more time for examination, and which 
could readily return all such it was not 
safe to pay. Acting upon this policy 
some of the New York banks now, we 
understand, return unsafe checks,drawn 
upon them, with a ticket attached,read- 
ing as follows: 


: This item indorsed “for collection” : 
: or “for account’”’ is returned (certi- : 
: fied) and will be paid when indorse- : 
> ments are guaranteed. : 


The following reasons would seem to 
outweigh the argument to the contrary 
and lead to the conclusion that a clear— 
ing house rule in the large cities making 
collecting banks responsible as guar- 
antors would be the better policy for all 
the banks. The simple matter for de- 
termination is what policy would result 
in the greatest convenience to all, and a 
general clearing house rule of guaranty 
would seem to best effect that result, 

1. The long settled custom among 
banks in the clearing house cities has 
been to hold collecting banks responsi- 
ble as guarantors of the genuineness of 
all checks collected, placing the onus 
upon the latter of arranging for secur- 
ity further back. The new decisions 
having excepted from such guaranty, 
checks as to which the collecting bank 
is merely an agent, a clearing house 
rule such as indicated would make the 
custom again universal and place the 
banks back in the same position as they 
were, or supposed they were, before 
such decisions were rendered. 

2. The number of checks which 
would have to be sent back for guar- 
anty or satisfactory security would 
be much less, if such a clearing house 
rule werein existence. Thatis to say, 
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if there was no rule making a collecting 
bank responsible for checks as to which 
it was agent, the bank of payment would 
be compelled to send back all such 
checks. But in a large number of such 
cases, while the collecting bank is an 
indorsee ‘‘for collection,” its correspon- 
dent, so indorsing the check, is itself an 
indorsee under an unrestricted indorse- 
ment. The indorsement of such corre- 
spondent is therefore a guaranty of 
genuineness sufficient for the security 
of the collecting bank, but not satisfac- 
tory for the bank of payment, because 
not immediately connected with it. 
While the bank of payment, therefore, 
would have to return all such checks for 
guaranty, the bank of collection would 
not. Under a clearing house rule of 
guaranty, all such checks would go 
through and be paid without any return. 
Without such general rule, they would 
have to be returned to the collecting 
bank for its guaranty, involving unnec- 
essary labor and delay. 

3. The burden on thecollecting bank 
would simply be to return such checks 
as came to it unguaranteed, by reason 
of its correspondent being, itself, an in- 
dorsee “for collection.” But the exist- 
ence of the clearing house rule of guar- 
anty would soon lead to the making of 
arrangements by each collecting bank 
with its country correspondent that all 
paper sent in by the latter should be 
guaranteed, so that the collecting bank 
could safely send in all such paper 
through the clearing house, and the 
duty of early morning examination and 
discrimination would then be obviated. 

4. If the policy of the bank of pay- 
ment examining all checks presented 
and sending back those not satisfactor- 
ily guaranteed, is continued, without 
any clearing house rule of guaranty, 
then a vast, continuous burden of ex- 
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amination, discrimination and rejection 
is imposed upon all the banks of a 
clearing house, the number of certifica- 
tions is largely increased, and much 
additional bookkeeping labor is entailed, 
On the other hand, if a general clearing 
house rule of guaranty by collecting 
banks is adopted, there is no such bur- 
den of certification and additional 
bookkeeping, the volume of checks nec- 
essarily returned for guaranty is lessen— 
ed to those only as to which the collect- 
ing bank does not feel secure, and finally 
the matter is placed in line for the cre- 
ation of general guaranties by corres— 
pondents to their collecting agents,under 
which the great mass of country checks 
may flow through banks and clearing 
houses with freedom and ease, and be 
collected and paid, en masse, with safe- 
ty to all concerned. 


Since the foregoing was written, a 
meeting of the special committee of the 
New York Clearing House Association 
appointed to consider this subject has 
been held, at which a resolution was 
agreed upon for recommendation for 
adoption by the association, substan- 
tially as follows: 

That on and after a date named, no 
checks or other items bearing restrictive 
indorsements, such as “for collection” 
or ‘‘for account” shall be sent through 
the clearings by any member, unless 
guaranteed by such member; and in 
case any such checks with restrictive in- 
dorsements, not so guaranteed, are sent 
through the clearings, they may be re- 
turned as provided in section 15 of the 
constitution, which regulates the return 
of items ‘‘not good” or mis-sent. 

The effect of this resolution would be 


LAW JOURNAL. 


In our February, 1896, number, we 
published a form of clearing house rule 
of general guaranty, designed to cover 
the case. We think still better, how- 
ever, of the following rule suggested a 
year ago, when the subject was under 
discussion, by George F. Baker, then 
chairman of the Clearing House Com- 
mittee, as having the merit of greater 
simplicity, and effectually covering the 
ground, 


Resolved, that the liability of a mem- 
ber, receiving payment of checks, drafts, 
notes or other commercial paper, to re- 
fund to the member making payment of 
the same, shall be the same in all cases 
when the drafts, notes or other commer- 
cial paper are held ‘‘for collection” (or 
‘*for account”) by the member receiv- 
ing payment, as though owned by such 
member, 


to shut out from the clearings all paper 
indorsed ‘‘for collection,” not guaran- 
teed by the sending bank. It would re- 
lieve the bank of payment from the risk 
of paying items of this nature, upon 
which it would have no recourse upon 
the collecting bank; and would place 
the burden upen the latter of arranging 
with its correspondent for the receipt 
only of items bearing unrestricted in- 
dorsements; or of items indorsed ‘‘for 
collection” by the correspondent, which 
the correspondent had itself received 
under an unrestricted indorsement, the 
correspondent’s indorsement in such 
case, being a guaranty of genuineness, 
sufficient to justify the collecting bank 
placing its own guaranty upon the 


paper. 
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THE OHIO SATURDAY HALF-HOLIDAY LAW. 


An act of the Ohio legislature making 
one-half of every Saturday a legal holi- 
day was passed on April 21st and is now 
in force. It enacts: 

‘‘That each and every Saturday of each and 
every year shall be a one-half legal holiday, be- 
ginning at twelve o'clock noon* and ending at 
twelve o'clock midnight for all purposes what- 
soever. Provided that all bills, bonds or prom- 
issory notes presentable for payment or accept- 
ance on Saturday, or on the preceding day if 
said preceding day shall be a holiday, shall be 
presentable for acceptance or payment at or be- 
fore twelve o’clock noon of each Saturday, but 
if not then paid or accepted, a demand of ac- 
ceptance or payment thereof may be made and 
notice of protest or dishonor thereof may be 
given on the next succeeding secular or busi- 
ness day.” 

This law applies only to cities of 50,- 
ooo or more inhabitants. 

It has been the custom in Cincinnati, 
as stated in a communication to the 
Journal, and probably in other cities to 
which this law applies, ‘to hold checks 
until after banking hours, and then pro- 
test if not good after presentation.” The 
foregoing act provides that ‘‘bills, bonds 
or notes” may be held over until Monday 
for protest and notice, but it does not 
specifically mention checks. The ques- 
tion has arisen and been the subject of 
discussion and difference of opinion 
among the banking fraternity in Cin- 
cinnati—Can bank checks be ‘‘protest- 
ed” after 12 o’clock on Saturday after- 
noon? 

Protest, as commercially understood, 
includes demand of payment by the no- 
tary. Wedo not understand how de- 
mand can be made upon the bank after 
itis legally closed. But assuming for 
the purpose of the discussion that de- 
mand is made by the notary in the 
forenoon, and the former declaration or 
certificate of protest and notice of dis- 


honor is made and served after twelve 
o'clock on Saturday, in other words, on’ 
a holiday, it will be interesting to in- 
quire whether such acts would be valid 
and effectual? 

The answer will depend, we think, 
upon whether the legislature, in the law 
above enacted, intended to and does- 
prohibit the notarial acts in question 
upon the holiday named. If prohibited, 
they would be ineffectual and nugatory; 
if not prohibited, they would be valid: 
though performed on a legal holiday.- 

The weight of authority is to the ef- 
fect that ministerial acts are valid 
though done on a legal holiday, where 
the legislature has not expressly pro- 
hibited the doing of such acts. Thus, 
in Nebraska an order of attachment is- 
sued by a county judge on a debt past 
due, ona legal holiday, was held not 
prohibited by statute (which prohibited 
judicial acts) but a ministerial act which 
was valid. (Whipple v. Hill, 55 N. W. 
227;) in New Jersey a summons issued 
on election day was held lawful, not 
being expressly prohibited (Glenn v. 
Eddy, 17 Atl. 145;) and in the state of 
Ohio, the question whether the publica- 
tion of a notice in a Sunday newspaper 
was a legal and valid notice was, in the 
year 1885, decided in the affirmative, 
there being no statutory prohibition of 
that act. (Hastings v. Columbus, 42 
O. S. 585.) 

But while unprohibited ministerial 
acts are valid though performed on a 
holiday, the words we italicise in the 
newly enacted statute ‘“‘that each and 
every Saturday shall be a one half legal 
holiday * * for all purposes whatever” are, 
we think, on the authority of Ohio decis- 
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ions, prohibitory of the acts of protest 
and notice on the holiday,and would ren- 
der such acts ineffectual. To illustrate: 

In the case of Hastings v. Columbus, 
just cited,the supreme court enumerates 
various Ohio statutes prohibiting acts 
on Sunday, to show that publication of 
the notice in question did not fall with- 
in any of the prohibitory provisions. 
Among them it cites statutes prohibit- 
ing common labor, sporting, hunting, 
fishing, etc., and continues: ‘‘And there 
are provisions as to days of grace, com— 
puting time, and the like (Rev. Stats, 
secs. 3176, 3177, 4951) all of which 
provisions show the regard entertained 
for Sunday, but they do not militate 
against anything I have stated.” 

Section 3177, above named, is the 
provision enumerating holidays which 
provides that the days named “‘shall for 
all purposes whatsoever of presentment 
for payment or acceptance and the pro- 
testing or the giving of notice of non- 
acceptance or of non-payment of all 
such instruments, be considered as the 
first day of the week,” etc. From this 
it is reasonable to assume that the Ohio 
supreme court regarded section 3177 as 
prohibitory of presentment, protest and 
notice on the days named, and that such 
acts on those days would be invalid and 
ineffectual. 

In confirmation of this assumption 
may be cited a recent case decided by 
the Belmont (Ohio) circuit court in Jan- 
uary, 1894, arising out of the Labor 
Day holiday act. (Spiedel Grocery Co. 
v. Armstrong, 8 Ohio Cir. Ct. 489.) 
The holiday law involved was the act 
making Labor Day a holiday which, as 
amended on April 18, 1893, provided 
that ‘‘the first Monday of Sepcember in 
each and every year shall be known as 
‘Labor Day,’ and for all purposes what- 
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ever be considered as the first day of the 
week.” The court said that the words 
‘*for all purposes whatever” ‘‘indicates 
an intention upon the part of the Legis- 
lature to prohibit all business transac- 
tions, legal acts and other matters and 
things which are prohibited of perform- 
ance on Sunday,” etc.; and a judgment 
by confession rendered on the first Mon- 
day of September, 1893, by a justice of 
the peace, was held void, and it was de- 
clared that neither judgment or execu- 
tion would be valid on that day. 

The new Saturday half-holiday act, 
it will be observed, contains the same 
provision ‘‘for all purposes whatsoever,” 
and if we follow the construction of the 
Ohio court, the conclusion must be 
reached that the notarial act of protest 
and the giving of notice of dishonor is, 
by the use of this language, prohibited 
of being done on a Saturday half-holi- 
day. 

The question then arises, must checks, 
refused payment on Saturday forenoon, 
be protested and indorsers notified be- 
fore 12 o’clock, or will Monday answer 
the purpose and fulfil the requirements 
of due diligence? Checks are not speci- 
fically mentioned in the Saturday half- 
holiday act, but are mentioned in the 
law abolishing grace and amending the 
Revised Statutes as to holidays, passed 
March 16, 1896 (published in tne Banx- 
inG Law JournaL for April.) There 
being no reason why checks, as _ to pro- 
test and notice, should followa different 
course from other instruments, a fair 
construction of the half-holiday law 
would be to regard them as covered by 
the term “‘bills” with reference to the 
permission to protest and give notice on 
Monday. At the same time it would be 
undoubtedly safer to protest them on 
Saturday forenoon. 
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A CLEARING HOUSE UNION. 


During the financial crisis of 1893 the 
success of the Clearing House Associa- 
tion of New York, as well as those in 
other large cities of the United States,in 
maintaining themselves in the face of 
proportionately greater odds than those 
to which banks at isolated points quick- 
ly succumbed, fully demonstrated the 
value of united and concerted action, 
Inview of this, it were well that the 
principles underlying the actions of the 
Clearing House Association of New 
York, as exemplified on this and other 
occasions, beso elaborated as to furnish 
a system that would not be a mere make- 
shift in times of stress, but that, by 
maintaining the confidence of commu-— 
nities in the strength and integrity of 
the banks, could be depended upon to 
prevent the worst consequences of 
crises, 

Such an establishment of confidence 
must do away with such insane panics 
as occurred of recent years, when sol- 
vent banks, several even with a surplus 
over liabilities to theircredit, were com- 
pelled to suspend through the unreason- 
able withdrawal of funds by depositors, 
There have been instances of this char- 
acter, where bank officials suddenly 
confronted by hurried and large de- 
mands from depositors, were unable to 
realize quickly enough on their assets 
and, as a result of the enforced inability 
to meet the demands, were obliged to 
succumb after but a short “run.” 

I therefore offer the following meas- 
ures as a means to provide against sim- 
ilar and allied contingencies: 

1. Let associations like the Clearing 
House Association of New York be es- 


tablished in all sections of the country, 
The advantages of belonging to such 
an institution are, in view of former 
years’ experiences, too self-evident to 
warrant any single bank anywhere hold- 
ing aloof from its local association. 

2. All the clearing house associations 
in the different sections of the country 
will form a Union with headquarters in 
New York city. 

3. Each local clearing house associa- 
tion, as a member of the National Clear- 
ing House Union, is to contribute a 
small percentage of its assets to form a 
fund in the hands of the union. This 
fund is to be so invested that a part of the 
amount or the whole of it will be 
immediately available when any mem- 
ber or members of the union call for 
help, the fund being established for the 
purpose of lending cash assistance to 
banks in good standing as members.* 

The interest received on the fund, 
however low, will pay most, if not all, 
of the Clearing House Union’s ex- 
pensesf, 

4, Therules that are to govern the in- 
ter relations of the groups of banks to 
themselves and to their local associa- 
tions can be :o modified as to apply to 


*As evidencing the need forand value of such as- 
sistance, the New York Clearing House, during the 
period beginning with the third week of June, 1893, 
and ending with the second week of September of 
that year, issued $41,490,000 of certificates, the great- 
est amount outstanding at any one time being $38,- 
280,000 on Aug. 29. The last certiticate was canceled 
on 1st day of November of that year. Under the 
present system of money the country is continually 
exposed to the danger of such hoarding panics as 
prompted the issue of these certificates, 


+This fund very likely would not require a larger 
call than 1 per cent of the assets of the banks to begin 
with and should be limited to3 per cent.; this would 
not make the requirement burdensome. 
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the relation of the clearing house asso- 
ciations to the National Clearing House 
Union, They can be so adapted as to 
readily enable the Clearing House 
Union to act towards a needy local clear- 
ing house association in the same fashion 
that a local clearing house association 
would act towards a needy member, i. e. 
an individual bank, Of course the 
same safeguards that hedge about the 
actions of the officials of the clearing 
house associations will surround the ad- 
ministration of the Clearing House 
Union, It may be even well to exacta 
higher grade of collaterals for advances 
made by the Clearing House Union to 
a local association than the latter asks 
from its members for similar services. 
It must be well understood that the 
Clearing House Union assumes no lia- 
bilities for any actions of a local clear- 
ing house association, as it only makes 
an advance out of its fund on good col- 
lateral, a reasonable rate of interest and 
a small commission fee being charged. 

5. In a case of great emergency, when 
the funds in the hands of the clearing 
house union are exhausted, the officials 
of the clearing house union will arrange 
with foreign banking houses for ad- 
vances on the collaterals up to that time 
turned over to the Clearing House Union 
by the clearing house associations that 
have been aided. In this way speedy 
assistance can be obtained from foreign 
shores, 

6. Whena member of the clearing 
house union—that is, a clearing house 
association acting for its particular 
group of banks—at a distant point, like 
Denver, is in need of prompt assistance, 
the next nearest member of the union 
will be instructed by wire to forward 
the necessary relief, and,as the Clearing 
House Union will at once send the same 
amount of funds to the clearing house 
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association asked to bring the relief,the 
latter will at the most be out of the sum 
forwarded for but one banking day. 

7. With the majority of banks com- 
bined in the different clearing house as- 
sociations, a better and prompter sys- 
tem of collection of checks, drafts and 
notes is easily introduced. 

I claim that, if the ideas briefly dwelt 
on above be generally adopted, our bank- 
ing system will afford more safety to the 
individual members of the clearing house 
associations as well as performing a 
great service to the public at large, de- 
positors and stockholders alike. For 
one thing, the C'earing House Union 
does away with the necessity of banks 
maintaining as large a reserve as here- 
tofore,* as the local clearing house as- 
sociation will render speedy assistance 
to a bank in need provided, of course, 
when an application to this effect is 
made, the bank is entitled to it under 
the rules of its clearing house associa— 
tion. 

The advantages secured in this way of 
using a larger part of its assets enable 
a well managed bank to make more 
money, though a small amount of its 
assets isin the hands of the Clearing 
House Union. The knowledge on the 
public’s part that the banks at which 
they do business is in or always will be 
speedily helped to a position to pay 
every depositor in full, will effectually 
prevent a repetition of the foolish and 
disastrous ‘‘runs’’ so often the undoing 
of depositors as well as of the banks. 


AN ELASTIC CURRENCY. 


The national banking system now in 
vogue has gained by its success such a 
hold on the public mind that any other 





*The English joint stock banks maintain in some in- 
stances as lowa reserve as 10 per cent. of their de- 
posits. 
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proposed succeeding system varying 
much from it would undoubtedly have 
to-contend with the prejudice and oppo- 
sition of a very large number of people. 
The time has come, however, when the 
provisions of the National Banking act 
be further liberalized to meet the re- 
quirements of current conditions, par— 
ticularly in these respects: (a) The 
banks should be allowed to take out cir- 
culation tothe amount of 100 cents on 
the dollar of their bond holdings; (b) 
the tax on circulation should be re- 
duced; (c) the redemption provisions 
should be modified, perhaps in this 
fashion. 

For the purpose of redeeming, in gold, 
the notes of the national banks belong- 
ing to the proposed projected clearing 
house union, each bank must have with 
the local clearing house association it is 
grouped in a deposit in United States 
gold coin of 10 per cent. of its note is- 
sue. The local association will in turn de- 
posit this gold coin with one or several of 
the banks banded in this local group, 
ample security being furnished by the 
banks to the association for the redemp- 
tion of gold fund so deposited. These 
banks wiil be designated as redemption 
banks. Under sucha system the public 
is afforded far better facilities for this 
purpose than at present, when the note 
holder in need of gold coin is often in- 
conveniently limited to the choice of re- 
mote places to secure the desired coin. 
When notes are redeemed in this fash- 
ion, the bank of issue, immediately upon 
the return to it by the association of the 
redeemed notes, must make provisions 
to send an equal amount of gold coin to 
its clearing house association when the 
notes can be re-issued.* 

In cases of emergency the Clearing 
House Union will ask its members to ad- 
vance their rates of discount in order to 
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attract foreign funds in the same way 
the Bank of England, the Banque de 
France and other European institutions 
do under similar circumstances. In ex- 
treme cases, where an immediate supply 
of more gold is demanded, the Clearing 
House Union could surely act more 
promptly than the secretary of the treas- 
ury, even were the latter provided with 
the power necessary to so proceed. 

Again the proposed system has an ad- 
vantage over the foreign institutions 
just cited, for surely a combination of 
national banks acting in unison for the 
redemption of notes and for common 
assistance, a combination embracing 
within its workings the interests of the 
larger number of bank stockholders and 
depositors in all sections of the country, 
is preferable to the European system of 
a large central bank with a compara- 
tively small number of stockholders. 

In case any bank wants more currency 
itturns over to its local clearing house 


association the same amount of good 
bonds and stocks but not above 25 per 
cent. of the circulation already taken 


out. This deposit the clearing house 
association forwards with its own note 
to the Clearing House Union, which, 
after endorsing the note, makes a special 
deposit of the note and collateral in 
question with the Treasury Department, 
and inturn receives the emergency cur- 
rency always kept ready for such con- 
tingencies. In orderto insurea speedy 
withdrawal of these emergency notes, 
once the occasion for their issue has 
passed by, and also to prevent undue 
inflation, this emergency currency 
should be subjected to a special tax of 5 





*It isa well-known fact that the public demand tor 
gold coin has for years been very small, and it will be 
an easy matter for the banks belonging to the clearing 
house union to accumulate large amounts of gold at 
the financial centers where it may be needed for re- 
demption purposes. 
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per cent. perannum. The proceeds of 
this tax shall be put aside with what is 
left of the regular tax on currency after 
providing for the expenses of the comp- 
troller of the currency’s office, to create 
a guarantee fund. This shall be the 
property of the banks, the pro rata share 
of each bank to be returned in case of 
its failure or liquidation. As in normal 
times banks in the South and West can 
easily place money at 8 per cent. and 
over, it is very likely that they will avail 
themselves fairly of this privilege. The 
guarantee fund should, therefore, with- 
in five or ten years assume fair propor- 
tions, and, as it iscreated to pay any de- 
ficiency in proceeds of bonds of broken 
banks, it will save any further call on 
stockholders to make up the amount 
necessary to redeem outstanding notes.* 

Such a plan as outlined above has the 
advantage of taking banking out of the 
hands of the National Government and 
putting it back in the hands of the peo- 
ple to whom it is a legitimate business. 
Once a member of the Clearing House 
Union (through its local association) no 
solvent bank need fear a run. The 





*The figures relative to amount of extra circulation 
and of the tax thereon are, of course, purely tenta- 
tive. 


UNITED STATES 


The State Department has received a report 
from United States Consul-General Karel at St. 
Petersburg in relation to the amount of Ameri- 
can gold held by the Russian Government. He 


says that on Jan. 1 he saw $30,769,115 in United 
States gold coin in the coffers of the Russian 
Government. He was invited with the consuls 
of other countries at St. Petersburg to witness 
the transfer of 50,000,000 rubles in gold ($38,- 
600,000) from the Russian treasury to the ex- 
change fund of the government bank, where it 
was needed for the redemption of paper rubles. 
Included in this store of gold he saw 14,371,756 
rubles ($11,000,000) in value of United States 
half-eagles. While the coinage of all the nations 
of the world was represented in this particular 
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enormous losses heretofore entailed 
upon banks, their stockholders and de- 
positors by foolish scares precipitating 
an extraordinary withdrawal of funds 
will be a thing of the past. 

Under the system proposed above the 
banks present a united front to those 
evils with which they are now almost 
helpless to contend. Runs, unusual gold 
withdrawals, sectional currency string— 
ency, exceptional local demands, etc., 
can all be guarded against and regulated 
to a nicety that means the salvation of 
the business community. 

It is not contended that this plan is an 
absolute protection against financial 
troubles, but is thought to be so devised 
as to offer a logical remedy for many of 
the unfortunate obstacles now hindering 
our commercial progress. It is hoped 
that the suggestions herein set forth 
may, in one or two instances, prove of 
value; the success of the restricted ap- 
plication of similar principles would 
seem to warrant this. 


The ideas embodied in this article originated with a 
merchant in this city, an interested observer of the 
causes leading to current bad conditions, and were 
elaborated at his request. 

THEODORE W, DREyFus, A. B, PH.D, 

New York. 


GOLD IN RUSSIA. 


pile of gold, no other nation except Russia her- 
self came anywhere near the amount from the 
United States. Japan came next with only 
1,678,519 rubles ($1.200,000) worth of yen, while 
of British gold there were pounds sterling to the 
amount of less than a million rubles. 

Afterwards the Consul-General was taken into 
the bank’s vaults and permitted to look upon 
the balance of the bank’s funds held on that 
particular day, and he saw some more United 
States gold, this time a stack of $3,933,823 
United States gold half-eagles. When he asked 
how that amount of United States gold came 
into the possession of the Russian Bank, the 
governor informed Mr. Karel that the Russian 
Minister of Finance had purchased it at differ- 
ent times in Berlin, Paris and London. 
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THE ST. LOUIS CLEARING HOUSE ASSOCIATION. 


ITS CONSTITUTION, BY-LAWS, RULES AND REGULATIONS. 


By W. Frank Street, cashier of the Southeft Commercial and? Savings Bank. 


The object of the association is the effecting 
at one place of the daily exchanges between the 
several associated banks and bankers, the 
settlements of the balances resulting from such 
exchanges, and the fostering and promoting of 
sound and conservative banking, the regulation 


W. FRANK STREET. 


and fixing of the minimum rates of exchange, 
and the enforcement of penalties for violation 


of rules and regulations. The officers of the 


mercial & Savings Bank of St. Louis, is a young man 
of culture and refinement who has had wide ex- 
experience in banking in the West, and combines 
temperate habits and moral character, with a natural 
aptitude for the banking business. Prior to his locat- 
ing in St Louis, he was established for fifteen years in 
Michiganas a private banker. Just previousto coming 
to St.Louis he organized three banks in the West in con- 
nection with Eastern associates with a capital of $250,- 
ooo, and after getting these well and thoroughly estab- 
lished under his personal supervision and still retain- 
ing his western bank interests he came to St. Louis 
Satisfied that that city offered superior opportunities 
for banking. On Dec. 1, 1890, he commenced business 

in St. Louis as a private banker, andon Jan. 1, 1891, 
associated with him Messrs. John Krauss and W. B. 
Quigley, which firm continued as Krauss, Quigley & 
Street until June, when the firm organized the South- 
ern Commercial & Savings Bank. Mr. Street tooka 
good block of the stock of the new institution,and very 


association consist of a’ president, vice-presi- 
dent, manager,and a committee of manage- 
ment, consisting of five members, all of which 
are elected’annually by ballot. 

The Committee of Management are em- 
powered to examine’the books and accounts of 
members of the association when deemed neces- 
sary, and have power to suspend any bank 
from the privileges of the clearing house, but 
only on the unanimous vote ofa majority of the 
committee, The president and vice-president are 
not eligible for re-election for more than two 
consecutive years, and in case of suspension 
under certain circumstances, a meeting of the 
association is called to take the matter under 
advisement, and meetings are at all times sub- 
ject to the call of the president. The immediate 
duties of the Committee of Management are the 
general supervision and direction of the busi- 
ness of the clearing house, the providing of 
suitable rooms, its furnishings, books, station- 
ery, etc., the establishing of rules for the con- 
venient working of the business, the regula- 
tions to be observed by its members, they hav- 
ing charge of the funds of the association, the 
payment of all bills through the treasurer, the 
making of assessments on the members for ex- 
penses, and making statement at the close of 
the year. They appoint clerks and remove 


much credit is due him for the active manner in 
which he has furthered its interests. 

The Southern Commercial & Savings Bank of which 
Mr. John Krauss is president, and W. Frank Street 
cashier, is one of the financially strorg and flourish- 
ing banks of St. Louis. Located at the corner of 
Broadway and Nagel avenue, it occupies a double 
front with a large,cheerful banking room,furnished in 
solid walnut with latest devices to its vault,with time- 
lock attachments. Organized in June, 1891,and suc- 
ceeding to the private banking house of Krauss, Quig- 
ley & Street (the members of which firm are holders 
of a large portion of the stock of the new bank), it 
assumed a large and profitable business from the 
start which has since been largely increased. The 
bank has opened over 1,000 active merchants and man- 
ufacturers’ accounts and is extending its business in 
its various departments, especially in the savings de- 
partment. The bank drawsits own drafts and bills 
of exchange direct on all European countries and 
deals largely in foreign exchange. 
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them, also fixing their salaries. They may also 
* suspend the manager whenever there may ap- 
‘pear to them sufficient cause for so doing. 
The manager, under the control of the com- 
mittee, has the immediate charge of the busi- 
mess of the clearing house, and direction of 
clerks employed, and also acts as treasurer and 
Secretary of the meetings of the association. 
At hour specified for making the exchanges, 
epresentatives from each of the banks of the 
-association present their demands against each 
of the other members, with totals of their items 
properly separated, and one hour later return 
for settlement, when the manager issues his 
certificates of indebtedness payable on demand 
to the creditor members without recourse on 
-any member after 2 o'clock of same day, except 
debtor named in certificate, and are available 
only in the hands of the creditor member, to 
whom settlement shall be promptly and satis- 
factorily made; and on half holidays, Satur- 
days, no recourse can be had upon members on 
certificates after 11 a. m. of same day, except 
debtor named in certificate. 
The form of the clearing house certificate of 
indebtedness is as follows: 
St Louis Clearing House 

In settlement of the balances of the exchanges 
made between the members of this association to- 
day, there is due from........  cescocecsess -.-. dollars 
Payable on demand to not trans- 
ferable, and without recourse upon any other mem- 
ber of this association after 2 o’clock p.m. of this day. 

In case of failure on the part of any member 

of the association to pay on presentation any 
certificate of its indebtedness issued against it, 
the holder of the certificate shall return the 
same tothe manager before 2 o’clock on the 
day of their issue, when the manager will elim- 
inate from the clearings and balances of the 
day, all items presented that day for clearing, 
either by, or against the defaulting member, 
readjusting the balances according to their 
several rights against each other, and to this 
end the manager makes such requisitions in 
favor or against members, as may be required 
to adjust their several rights, and eliminating 
such defaulting member, issues certificates in 
accordance with such requisitions, which are to 
be paid on presentation by the several members 
on which they may be drawn. 

The position of the clearing house is but that 
of an agent, and in nocase is the association 
fiable for losses that may occur, and any mem- 
ber failing to pay any certificates of its indebted- 
mess issued by the association shall be required 
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to return every item or evidence of debt received 
by it from the clearing house, that day,to the sey. 
eral members which cleared such items, and 
members shall be accountable to any defaulting 
bank for items received from such bank, regu- 
larly cleared, and errors in exchange, and 
ciaims arising from the return of checks, or 
from other causes, are adjusted directly be- 
tween the members, and not through the clear- 
ing house. Butin case any member refuse to 
redeem any item which it may have cleared 
upon another member,and which member shall 
for any reason decline to pay,then such clearing 
member shall be considered in default, the 
same as for non-payment of a manager's certi- 
ficate, and will be liable in the same manner as 
though default had been made in the payment 
of a clearing-house certificate of indebtedness 
issued against such bank. 

A most pertinent question is that of the ex- 
tent of the liability of a clearing bank on its in- 
dorsement on all items which it may send to 
the clearing house, and to what extent they 
create a liability upon themselves in the way of 
a guarantee of all previous indorsements, from 
the indorsement of the payee, to that of the last 
indorser, with the question of forged indorse- 
ments connected immediately with this clearing 
bank’s liability on its clearing-house indorse- 
ment. 

The St. Louis Clearing House Association re- 
quires that all items cleared shall bear the 
impress of a stamp, which shall bear the name 
of the bank, also the words ‘‘St. Louis Clearing 
House,” and date cleared, said stamp shall be 
sufficient guarantee for all previous indorse- 
ments without any special indorsement for 
guarantee. 

This rule does not, however, supply the place 
of missing indorsements. All items cleared, 
and found not good by bank on which they are 
cleared, must be returned to the clearing bank 
by 2 o'clock of same day, and if not so returned 
the responsibility of the clearing bank shall 
cease, 

A committee of arbitration, composed of five 
bank officers, or bankers, is duly elected at the 
annual meeting of the association, whose duty 
it is to hearand determine all disputes that may 
be submitted to them by members of the asso- 
ciation, and such committee shall record a brief 
abstract of each case referred to them, together 
with their decision therein, in a book provided 
for that purpose, which book is kept at the 
clearing house and subject to the inspection of 
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all members. A majority of the committee is a 
quorum for the transaction of business, and a 
majority decision of such quorum is valid. 

Applications for membership of the associa- 
tion are referred to the Committee of Manage- 
ment, who examine into the merits of the ap- 
plicant and report to the association who, there- 
after,duly act on such applications. 

Members are admitted by a vote of two-thirds 
of all the members of the association ata regu- 
lar or called meeting, and such election shall be 
by ballot. 

The membership fee in the association is one 
thousand dollars, which amount is in addition 
to the annual assessment for expenses. Each 
member of the association is required to furnish 
as often as five times a year a sworn statement 
of its condition at such times as designated by 
the comptrolier of the currency for statements 
from National banks, and at such other times 
as the clearing house committee may require, 
and such statements are made in same manner 
and form as required from national or state 
banks; such statements are open to the inspec- 
tion of the association members, but otherwise 
are regarded as strictly confidential. 

Each member is required to keep on hand in 
cash reserve at least 25 per cent. of the aggre— 
gate amount due depositors on current account, 
excepting therefrom the deposits of the United 
States Treasurer and the United States dis- 
bursing officers,and the treasurer of the State of 
Missouri. 

The following is regarded as cash reserve: 

Balances due from other banks, payable on 
sight draft. 

Silver, gold, legal tenders, national bank 
notes, gold and silver certificates, amount due 
from United States Treasurer, clearing-house 
loan certificates. 

Incase of emergency, and upon a vote of 
four-fifths of the members, a committee of five 
shall be elected, who may receive from banks, 
members of the association, bills receivable,and 
other securities, to be approved by them, and 
shall be authorized to issue therefor to such de- 
positing banks loan certificates to an amount 
not exceeding 75 per cent. of the face value of 
the securities so deposited (except in case of 
United States bonds upon which they may issue 
to the par value of such bonds), and such loan 
certificates shall be received and paid in settle- 
ment of balances of the daily clearings between 
members, and the obligations given on which 
‘the loan certificates are issued bear interest at 
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8 per cent. per annum, and securities so given 
are deposited as the said committee may elect, 
and whenever the committee may deem the se- 
curities insufficient for the protection of the loan 
certificate for which they were issued, then, in 
their judgment, additional security shall be 
called for, and after exhausting the securities 
held for the protection of the loan certificates, 
the members of the association are responsible 
according to their capital and surplus for any 
existing deficiency. 

A violation of any of the articles, by-laws or 
rules, is deemed a just cause for expulsion,such 
expulsion requiring a vote of three-fourths of 
all members. 

-Each bank or member pays annually one 
hundred and twenty-five dollars toward the ex- 
penses of the association, and the remainder of 
the expenses, beyond the amount so raised, is 
assessed quarterly upon the several members, 
according to the average daily amount they 
have sent to the clearing house during the pre- 
ceding three months. 

Articles when agreed to by the association at 
a general meeting by a majority vote, are sub- 
mitted to the board of directors of the banks 
composing the association, for adoption, and 
when adopted by three-fourths of the whole 
number of banks, are deemed and taken to be 
in full force and operation, and a copy of the 
vote or resolution of the board of each bank as- 
senting to the articles, certified by the President 
and cashier, is deposited with the secretary of 
the association, and amendments may be made 
at any meeting of the association by a vote of 
three-fourths of all the members, notice of the 
proposed amendment having been given at a 
previous meeting. 

At all meetings of the association a quorum 
consists of a majority of the whole number of 
the associated members, each bank being repre- 
sented by its president or cashier, or other 
authorized person, each organization being en- 
titled to one vote only. 

The certificates of deposit of the assistant 
treasurer of the United States, in this city, are 
receivable in payment of the clearing house 
manager’s certificate. 

The proper items defined for clearing are as 
follows: All checks or certificates of deposit, 
demand or matured, of any member of the 
clearing house, or any bank clearing through 
any member, or other items specially agreed 
upon by any member, mercantile, or other 
paper payable at any bank, only when the bank 
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where such paper is payable duly authorizes 
its clearing, but not otherwise. 

All unstamped and illegally stamped items 
are considered improper matter for clearing, 
and any authorized clearing house clerk may 
return atthe clearing house any item known 
to him tobe improper, or prohibited by the by- 
laws, 

Clerks are required to deport themselves in a 
becoming manner, and to remain at their 
desks while proof is being made, and uatil 
same is announced. Fines are imposed, and 
are to be collected by the manager, without de- 
lay, as follows: 

For failure of any memberto be properly 
represented at any meeting, $3. Clerk failing 
to attend punctually at the hour of morning ex- 
change each, $2, and for each minute in excess 
of five minutes, $1. Failure of clerk to report 
the amount of debt against his bank within 
twelve minutes after commencing, $2, and for 
each five minutes thereafter, $2; changes after 
entry on the balance sheet, each, $1; all errors 
oneither side of the balance sheet, each, $1; 
and for each five minutes until found, $1, and 
any other errors, $1 each. For disorderly con- 
duct of clerk, or disregard of managers’ in- 
structions, for each offense, $2. Clearing im- 
proper matter, or violating rules governing 
clearings, $2. A vote of the majority of all 
members at any meeting of the association 
will amend the by-laws, provided one week's 
notice in writing has been given to each mem- 
ber. 


No member of the association is bound to use 
more than ordinary diligence in the collection 
of items received for collection, or passed to the 
credit of any customer, is not liable for the 
neglect or failure of parties through which such’ 
items may have been sent, nor liable for re- 
turns until actually received. 

Banks clearing through the association are 
prohibited from receiving on deposit from city 
customers, checks on banks or trust companies 
located in the city of St. Louis, which have not 
arranged for clearing through the clearing 
house association. 

Any member having information that a pro« 
vision of the constitution,or a by-law,or rule,or 
regulation has been violated by any member of 
the association, it is the duty of such member 
to immediately report such information to the 
president of the association, whose duty it is to 
appoint a committee of three to investigate and 
report to the president, that a trial is, oris not 
necessary, and if found necessary the commit- 
shall file written report or charges with the 
manager and shall conduct the prosecution. A 
special meeting is called for the trial, notice in 
writing as to time and place,together with copy 
of charges shall be served on the accused, evi- 
dence is duly submitted, and if the charges are 
sustained to the satisfaction of three-fourths of 
all the members of the association, then the ac- 
cused shall be expelled from the associa- 
tion. 

The management of the association is under 
the able and efficient manager, Mr. E. Chase. 


CHARGE OF UNPAID NOTE TO INDORSER'S ACCOUNT, 


That a bank has the right to charge 
up a protested note against the account 
of an indorser—its customer—who has 
sufficient funds on general deposit for 
that purpose, will be universally con- 
ceded, in all those jurisdictions, where 
after protest and notice, an indorser’s 
liability as debtor becomes absolutely 
fixed. But in several recent cases, the 
further question of the bank’s duty to 
the maker, to make such charge-up has 
been seriously agitated, and is worth a 
moment’s reflection. 

Ordinarily, the bank holding a prom- 


issory note, upon which the maker has 
defaulted, will be only too glad of the 
opportunity to close out the transaction 
by appropriating the amount from an 
indorser’s sufficient account; but occa— 
sionally,as in the cases we have in view, 
the indorser is a customer of financial 
responsibility, while the maker is a 
stranger to the bank, and the indorser,for 
reasons of his own, would prefer having 
the bank sue and collect from the maker, 
rather than have the note charged back 
to him, and himself sue. Plainly speak- 
ing, the indorser may be a little fearful 
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that the maker might succeed in estab- 
lishing a defense of failure of consider— 
ation, or the like, to his own suit as an 
original party to the note, whereas the 
bank, being a bona fide purchaser for 
value, could enforce free from equities. 

The bank is therefore requested to 
bring suit against the maker, and oblig- 
ingly, it complies. We have in view 
three such suits recently decided in Penn- 
sylvania, New York and Texas respec- 
tively, and the object of this article 
isto place these three cases side by 
side, and to show that while the federal 
court in New York and the supreme 
court in Pennsylvania compel payment 
by maker to bank, the supreme court in 
Texas (probably the only decision of 
the kind rendered) takes the opposite 
view, and denies recovery of the maker 
where the bank has the opportunity to 
charge the note against the indorser, and 
instead brings the suit to compel the 
maker to pay an unjust demand which 
the indorser would be unable to enforce. 

The Pennsylvania case is Mechanics’ 
Bank v. Seitz Brothers. It 1s reported 
briefly in 7 B. L. J. 234, and fully in 
150 Pa. St. 632. Seitz Bros. were brew- 
ersin Easton, Pa., and bought a refrig- 
erating machine from the New Process 
Ice & Refrigerating Co. of Brooklyn,N. 
Y., in part payment of which they gave 
their ninety-day note for $1,500 to the 
order of the company. The company 
indorsed it to its president, and the lat- 
ter discounted it with the Mechanics’ & 
Traders’ Bank of Brooklyn. At matur- 
ity, the note was protested at Easton, 
and returned to the Brooklyn bank. The 
president of the company kept an ac— 
count at the Mechanics’ & Traders’ Bank, 
and when the note was returned pro- 
tested, the balance in his favor was suf- 
ficient to cover the amount due upon 
it. The bank instead of charging it up, 
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brought suit against the makers. The 
makers alleged they had a defense 
against the payee, and to deprive the 
bank ofits position as a holder in due 
course of business and before maturity, 
they contended it was the duty of the 
bank to charge up the note against the 
balance due to the indorser, and that 
the existence of this balance was pay- 
ment in law. Thecourt, however, held 
that while the bank had the right to ap-- 
propriate the deposit of the indorser to- 
the payment of the note, it was not 
bound todoso. As holder for value, 
it was not subject to the equities grow— 
ing out of the sale of the refrigerator 
machine, and could recover from the 
maker, who could not require the bank 
to appropriate the indorser’s fund to the 
payment of the maker's note, nor com- 
plain if the bank refused to do so. 

Nocriticism is made by the court in 
this case upon the possible injustice to 
the maker resulting from the court’s al- 
lowing the bank to pull the indorser’s. 
chestnuts out of the fire. The bank’s 
position as dona fide holder is deemed 
unassailable in law and presumably in 
morals. In the New York (federal court): 
case, following, such criticism is made 
by the court, but the legal result is the 
same as in Pennsylvania, The maker 
pays the note to the bank, to which, as 
against the indorser, he has a good de- 
fense. The case is Germania Bank v. 
Follette, decided by the United States 
Circuit Court, S. D. New York, briefly 
reported inthe present number of the 
BankinG Law Journat and in full in 
72 Fed. R. 145. 

La Follette made his promissory note 
for $5,000 to the order of the New Eng- 
land Milling & Manufacturing Company, 
and delivered it to the company, through 
its president, Records, to be sold for 
cash and the proceeds paid over to La 
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Follette. The note was diverted, and 
was transferred to the U. S. Oil & Tal- 
low Co, of which Records was president, 
thence to Records himself, and by him 
to the Delavergne Refrigerator Com- 
pany in payment of a prior indebted- 
ness. All these personshad notice that 
the note was being diverted. The re- 
frigerator company discounted the note 
before maturity with the Germania 


Bank where it kept an account and drew 
out the proceeds before maturity. At 
maturity the note was protested and the 
bank brought suit against all the part- 
ies to the note except the Delavergne 
Company , this being done at the special 
request of thecompany. The company 
did not secure the bank, otherwise than 
by its original indorsement of the note, 
and did not agree to keep its bank ac— 
count good for $5,000 during the pend- 
ency of the suit. 

These facts, the court holds, do not 
constitute a defense to the maker. The 
court says: ‘‘The bank, as bona fide 
owner of the note, had the right to 
choose whom it wonld sue. It does not 
lose the right so to choose because the 
motives which induce it to make such 
choice may be reprehensible. No doubt, 
the arrangement whereby its customer 
is secured an unfair advantage through 
the instrumentality of the bank, which 
such customer could not have obtained 
without its subservient action, was a 
mean and iniquitous transaction; but 
this action is brought on the law side of 
the court, and must be determined as 
principle and authority require.” 

While the record in this case does not 
show that the indorser’s account was 
sufficient at maturity to satisfy the note, 
if charged up against it, the principle 
announced that the bank could choose 
whom it would sue, makes it apparent 
that the result would have been the same 
had that fact been affirmatively shown. 
The only difference between the Penn- 
sylvania decision and the one by the 
federal court in New York is that the 
latter, while reaching the same result, of 
maker's liability, realizes and criticises 
the motives by which the bank brings 
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suit against the maker, instead of charg- 
ing up and enforcing against the in- 
dorser. 

In the third case of the kind, from 
Texas, the court not only criticises the 


motive, but refuses the bank redress 
against the maker in such case. saying 
it must look to the indorser. The case 
is Citizens’ Bank of Buffalo v. Van 
Winkle Gin & Machinery Co., reported 
briefly in the BankinGc Law Journat for 
April at page 268, and fully in 33 S. W. 
Rep. 862. For machinery sold, the Van 
Winkle Gin & Machinery Co. in Texas 
accepted a draft drawn on them by the 
Buffalo Forge Company to their own 
order, which the latter discounted with 
the Citizens’ Bank of Buffaio. At ma- 
turity the acceptors refused to pay be- 
cause the machinery was worthless. In- 
stead of charging the unpaid acceptance 
up to the account of the Buffalo Forge 
Company, which was good for the 
amount, the bank, at the request of the 
forge company who agreed to stand the 
expense, brought suit against the ac- 
ceptors in Texas. The supreme court 
(reversing the lower court) denies re- 
covery, saying: ‘‘While the law pro- 
tects the innocent holder at the exzense 
of the negligent but innocent acceptor, 
it does not permit the former to use his 
vantage ground for the purpose of going 
beyond his protection and wilfully in- 
flicting onthe latter a wrong, in order 
to favor the fraudulent indorser, who in 
justice and good conscience ought to pay 
the bill.” 

Of the decisions in the three cases 
cited, that of the supreme court of Texas 
is the most to be commended; and 
furthermore it would seem bad policy 
for any bank to become a party to such 
a proceeding, even to favor a customer. 
If the paper in the hands of the customer 
is uncollectible by reason of some just 
defense, it is morally wrong to force 
payment in the customer's behalf. 
Rather let him fight his own battles, 
Litigating in his behalf does the bank 
no good, while the judicial criticism of 
its motives which is published and sent 
broadcast ali over the country, cannot 
fail todoit much harm. 
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CERTIFIED PUBLIC ACCOUNTANTS, (C. P. A.) 


CERTIFIED PUBLIC ACCOUNTANTS. (C. P. A.) 


Legislation Regulating the Profession of Public Accountants. 


The following law, having passed the 
Senate and Assembly, and been ap- 
proved by the governor of New York on 
the 17th of April, 1896, now constitutes 
Chapter 312 of the laws of 1896, 


An Act to regulate the profession of public 
accountants. 

The People of The State of New York, repre- 
sented in Senate and Assembly, do enact as fol- 
lows: 

Section 1. Any citizen of the United States, 
or person who has duly declared his intention 
of becoming a citizen, residing or having a 
place for the regular transaction of business in 
the State of New York, being over the age of 21 
years and of good moral character, and who 
shall have received from the regents of the uni- 
versity a certificate of his qualifications to prac- 
tice as a public expert accountant as hereinafter 
provided, shall be styled and known as a certi- 
fied public accountant; and no other persons 
shall assume such title, or use the abbreviation 
C. P. A., or any other words, letters or figures 
to indicate that the person using the same is 
such certified public accountant. 

Section 2. The regents of the university shall 
make rules for the examination of persons ap- 
plying for certificates under this act, and may 
appoint a board of three examiners for the pur- 
pose, which board shall, after the year 1897, be 
composed of certified public accouniants. The 
regents shall charge for examination and certi-e 
ficate such fee as may be necessary to meet the 
actual expenses of such examinations, and they 
sha!l report, annually, their receipts and expen- 
ses, under the provisions of the act, to the state 
comptroller, and pay the balance of receipts 
over expenditures to the state treasurer. The 
regents may revoke any such certificate for 
sufficient cause after written notice to the holder 
hereof, and a hearing thereon. 

Section 3. The regents may, in their discre- 
tion, waive the examination of any person pos- 
sessing the qualifications mentioned in section 
one, who shall have been for more than one 
year before the passage of this act, practicing 
in this state on his own account, as a public ac- 
countant, and who shal! apply in writing for 


such certificate within one year after the pass- 
age of this act. 

4. Any violation of this act shall be a misde- 
meanor, 

Section 5. This act shall take effect immedi- 
ately. 

This act is the culmination of efforts. 
by the American Association of Public 
Accountants to elevate the standard of 
their profession* and place it upon a 
plane where those only who are compe— 
tent and who have duly qualified with 
the legally established requisites, can 
successfully engage in its practice. 
True, the law does not prohibit uncerti- 
fied public accountants from advertising 
and plying their vocation, but it does 
prohibit them from using the title “ C, 
P. A,,” and without this title the uncer- 
tified pretender can hope for no more 
liberal patronage from the general pub- 
lic than is accorded the quack of the 
medical profession, 

The public comprehension of the na- 
ture, limitations and value of the pro- 
fession of public accountant has been a 
matter of slow growth in the United 
States. The public has been familiar 
for years with the terms “ Accountant,” 
*‘Accountant and Auditor,” ‘Profes- 
sional Accountant,” ‘‘Expert Account- 
ant” and ‘‘Public Accountant,” but 
just what meaning these terms con- 
veyed beyond that of an ordinary book- 
keeper doing business independently, 
and not in the exclusive employ of any 
one establishment, has not been clearly 
defined in the minds of a large portion 


*This bill was indorsed by the New York Clearin 
House and by almost every state and nationel a | 
in the State of New York, and it hadthe indorsement 
of corporations and leading law firms. The combined 
capital represented by the indorsement was over one 
billion dollars. 
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of the people. And yet the distinction 
is very great. The occupation of book- 
keeper, generally speaking, is merely 
the posting of items to the various ac- 
counts, the additions of figures, making 
totals, striking balances, the drawing of 
balance sheets, and services of asimilar 
nature, repeated from day to day, in- 
volving mainly the use of mechanical 
powers only, with an occasional exercise 
of judgment upon matters outside the 
ordinary routine. But the occupation 
of public accountant extends above and 
beyond. He investigates and reports 
upon the complicated transactions and 
accounts of railroads and other private 
corporations and municipalities, of 


bankrupt estates and partnership prop- 
erties, services which call into play the 
exercise of judgment, experience and 
knowledge of the particular business ex- 
amined, as well as the laws governing 
the subjects of his investigation; he de- 
vises systems for maintaining the ac- 


counts of new enterprises; and in 
numerous other ways he is a useful co— 
adjutor to the merchant, banker, lawyer 
and investor, The services which he 
performs often involve properties of 
great magnitude and call for a high 
order of talent, and his report of facts 
and expressed judgment are often the 
basis from which is determined the fu- 
ture actions or proceedings of interested 
parties, The fully equipped profession- 
al accountant is as far in advance of the 
mere bookkeeper as is the lawyer in ad- 
vance of the-docket clerk, and as among 
lawyers, so among accountants, there 
are various grades of ability, and in 
each class men who have reached high 
degrees of distinction. 

In England, some years ago, the pro- 
fession of accountant was recognized 
by legislation, and the rank of ‘‘charter- 
ed accountant” created; but in this 
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country the ability to use and practice 
under the title of public accountant has 
been, down to the present time, open to 
all, with the result that many ungualifi- 
fied and incompetent persons have in 
the past been found in the ranks, both 
to the detriment of the general public 
and the discredit of the profession. 

It was owing to the growth of this 
evil that in the year 1887 the American 
Association of Public Accountants was 
incorporated under the laws of New 
York, with the object ‘‘to associate into 
a society or guild for their mutual bene- 
fit and advantage, the best and most ca- 
pable public accountants practicing in 
the United States, and through suchas- 
sociation to elevate the profession of 
public accountants as a whole, and to 
promote the efficiency and usefulness of 
the members of such society, by com- 
peiling the observance of strict rules of 
conduct as a condition of membership 
and by establishing a high standard of 
professional attainments through gener- 
al education and knowledge and other- 
wise,” 

This association has done ail its 
power to insure to the public trustworthy 
and competent professional account- 
ants, and to-day it embraces in its mem- 
bership only accountants of known good 
standing and reputation, But while 
the association has been measurably 
successful in its efforts to elevate the 
standard of the profession and keep out 
empirics, there has been a feeling 
among its members that legislation, rec- 
ognizing and regulating the profession, 
would be the only effective means of 


providing permanent relief from impos- 
ters and insuring the reputation and 
fitness of those engaged in it. With 
this end in view, the legislation, now 
enacted, has been favored, and it will 
doubtless result in great good to the 
business community. 


in 
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BANK SAFES 


Ne for More Effective Security. 


The increased number of safe robber- 
ies which have occurred during the past 
year, have been the cause of much re- 
mark, In addition to safes in post— 
offices, stores and counting-rooms, there 
is a record since last August of no less 
than twenty-three attacks by burglars 
upon the safes of banks in different 
parts of the country, in fourteen of 
which cases the burglars were success— 
ful in forcing the safe and appropriating 
the contents, Of these twenty-three 
robberies and attempted robberies, eight 
were in Missouri, four in Ohio, three in 
Iowa, two in Illinvis, two in Kansas and 
one each in Nebraska, Massachusetts, 
Connecticut and Maine. There are evi- 
dences that the safe robber is gradually 
working eastward, leaving the fertile 
valleys of the Missouri and Mississippi 
for the thrifty towns of staid New Eng- 
land. In these towns with factory and 
mill, many of which contain but one 
bank, or a commercial and savings bank 
which share a single safe wherein is 
stored the greater part of the tangible 
wealth of the community, he hopes to 
reap a rich harvest. 

Experience has proven that these 
bands of depredators work systemati-— 
cally. Among them is what may be 


termed an “advance agent,” a prosper- 
ous appearing man, who will locate, 
sometimes months ahead, in a country 
town, open an account with the local 
bank, become acquainted with the cash- 
ier, and make it a point to get on very 


good terms with that official, It is not 
a difficult matter for one evincing a 
friendly interest in the bank, to learn 


much about the bank’s facilities, the 
amount of cash it carries in its vaults, 
the amount it keeps on deposit at Bos- 
ton or other financial center, and the 
times when extra demands for cash from 
mill or other customers will necessitate 
the keeping of a larger amount in the 
bank’s safe. The necessary informa- 
tion acquired, the friendly customer 
closes his account, removes to another 
section, and appears in the transaction 
no more. Then will come the operators 
who are skilled mechanics, and at the 
appropriate time, the safe is forced and 
the contents abstracted. 

The frequency with which these bank 
robberies are successfully perpetrated is 
becoming a matter of deep concern to 
the banker, It is certainly an appalling 
reflection that during the last eight 
months there have been fourteen safes 
in banks successfully burglarized, an 
average of nearly two a month, or one 
every two weeks. It is forcing the re- 
alization upon the banker that the mat- 
ter of safe security is one of the most 
practical questions which now confronts 
him, and in duty bound to those whose 
funds he has in custody, he must inves- 
tigate the protection afforded by his 
own Safe, and if it falls short, adopt 
such modern makes as experience has 
shown to be invulnerable, 

This opens up the much discussed 
question as to the relative security af- 
forded by the various styles of bank 
safes now in use, There is no longer 
need of argument as to the merits of the 
square- door bank safes for burglars have 
conclusively demonstrated that this style 
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of safe offers absolutely no resistance 
against high explosives or even the 
clever tools which modern cracksmen 
use. Weunderstand that the makers of 
square-door safes no longer claim that 
they are burglar-proof, but advocate 
placing them prominently in the win- 
dow of a bank so that the front can be 
easily seen fromthe street. This seems 
to be a very shallow device, for whenin 
this position the burglar can the more 
safely attack them from the rear or in 
the early morning work with compara- 
ative safety upon the door, 

There is one style of screw door safe 
which undoubtedly merits the name 
burglar-proof. By an ingenious device 
invented by the man who is prominently 
at the head of the Safe Industry in this 
country, the door is ground into the 
safe, when closed, to a metal fit, making 
it positively airtight. The burglar is 
therefore at a loss for a point of attack 
and we believe there is not an instance 
on record where this safe has been rob- 
bed, although it has been attacked 
many times. The other styles of screw 
door safes which we have seen do not 
appeal to us as affording the requisite 
protection, They are simply imitations 
which endeavor by attractive minor 
points to conceal the real weakness of 
the door, for a round door is no strong- 
er than a square door if it is simply 
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pulled intothe opening in closing. It 
must be ground in on the valve prin- 
ciple to insure it against the introduc. 
tion of liquid explosives. It has been 
our opinion that bankers generally favor 
the spherical form of safe construction, 
The Corliss bank safe is certainly a 
wonder of strength and is constructed 
with an elaborate attention to detail, 
It would seem an utter impossibility to 
devise a stronger safe or to improve 
upon it in any way. The determined 
attack upon one of these safes in the 
Naticnal Bank at Whitinsville, Mass., 
recently demonstrated beyond a doubt 
that dynamite and nitro-glycerine are 
powerless against it. 

The rivalry in the manufacture of 
bank safes is very keen and bankers 
will do well to investigate fully the 
present system of safe construction, 
The one point which we desire to drive 
home in the interest of our patrons is 
that no bank can afford to be without 
the best safe protection which can be 
obtained, It is amatter of public inter- 
est that bankers should be aroused to a 
realization of the dangers which now 
confront them from inadequate safe se- 
curity and to the necessity of taking af- 
firmative steps in the investigation and 
adoption of such style of safe as will in- 
sure the impossibility of successful bur- 


glary. 


THE ARKANSAS BANKERS’ ASSOCIATION, 


The annual convention of the Ark- 
ansas Bankers’ Association was held 
at Little Rock May 13 and 14. 

Papers were read on the following 
subjects: ‘‘Bank Hold-Ups,” I. J. Adair, 
cashier Merchants & Planters’ Bank of 
Warren, Ark, 

**A Country Bank,” Charles McKee, 
cashier Bank of Fordyce, Ark. 


“Banks of the Twentieth Century,’ 
J. W. Underwood, cashier German- 
American Bank, Stuttgart, Ark. 

“How to Make our Association a 
Success,” S. S. Faulkner, cashier First 
National Bank, Helena, Ark. 

“Abuse of Bank Privileges,” R. M. 
Johnson, cashier Bank of Newport, 
Ark. 
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BANKING LAW. 


HIS department embraces all the newly decided cases of importance to bankers, bank counsel and bank di- 
T rectors. The experiences they disclose are likewise worthy the careful attention and study of the merchant 
the depositor, and the bank student seeking advancement. Furtherinformation regarding any case published 
herein, will be furnished on application. 


COLLATERAL SECURITY. 


BANK'S LOAN ON SPURIOUS WAREHOUSE RECEIPTS—LIABILITY OF WAREHOUSE COM- 
PANY ON FICTITIOUS RECEIPTS ISSUED BY PRESIDENT TO HIS OWN ORDER, 


The Corn Exchange Bank of the City of New York, respondent, v. American Dock & Trust Company, ap- 
. pellant, New York Court of Appeals, April 14, 1896. 


In an action by a bank against a warehouse company for the value of cotton represented by 
a spurious warehouse receipt issued by the president of the warehouse company in his own favor, 
and pledged by him with the bank as security for a loan, it is error to award judgment for the 
bank on the theory that the warehouse company. on inquiry by the bank, stated that the cotton 
represented by the certificate was actually on deposit and is estopped from denying the truth of 
that statement. The liability of the warehouse company upon such a certificate depends upon the 
existence of implied authority to the president to issue such certificate, conferred by its board of 


directors, express authority not having been conferred. 


Appeal from a judgment of the gen- 
eral term of the supreme court in the 
first judicial department, affirming a 
judgment in favor of the plaintiff, en- 
tered on the verdict of a jury. 

Action to recover damages for the 
conversion of 194 bales of cotton, al- 
leged to belong to the plaintiff, which 
the defendant refused to deliver upon 
demand. 

The defendant, by its answer, after 
admitting the corporate character of the 
parties, pleads a general denial and al- 
leges that the supposed cotton never 
had any existence, but that the presi- 
dent of the defendant, M. W_ Stone, 
fraudulently issued warehouse receipts 
in his own favor for cotton to the am- 
ount mentioned in the complaint, and 
transferred the same,-as collateral se- 
curity for his personal debt to the plain- 
tiff, which had notice at the time of his 
want of authority. 

Thaddeus D. Kenneson, of Kenneson, 
Crain & Alling, for appellant. 

John M. Bowers tor respondent. 


VaNnN, J. For the third time the de- 
fendant is before this court to defend 
itself from liability on account of the 
misconduct of its former president, the 
late M. W. Stone. The actions wereall 
based upon warehouse certificates issued 
by Stone, as president, to his own order 
for cotton purporting to have been de- 
posited by him in the storehouses of the 
defendant. 

The plaintiff in the first action sought 
to make the defendant liable upon a 
certificate alone, with proof of Stone’s 
authority to issue such certificates to 
third persons, but without any evidence 
of authority in him to issue certificates 
to himself, and the court held that he 
had no power to issue certificates in his 
own favor, even for cotton that he had 
actually deposited with the defendant. 
Bank of New York v. This Defendant, 
143 N. Y. 599. 

In the next action, the effort to re 
cover from the defendant was based 
upon a certificate, supported by evi- 
dence, tending to show that the defend 
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ant’s directors, knowing, or being pre- 
sumed to know, that Stone had occas- 
ionally issued certificates to himself, 
acquiesced in that assumption of anthor- 
ity, and the court held that acquies— 
cence, under the circumstances then 
disclosed by the record, would permit 
the inference that Stone had implied 
authority to issue a certificate on his 
own account, for cotton actually depos- 
ited by him. Upon this basis it was 
‘further held that in issuing the certifi- 
-cate then in question, although for cot- 
‘ton never deposited, Stone was acting 
within the scope of his apparent author- 
ity, so that his representations were 
binding upon the defendant, which thus 
became liable to a purchaser for value, 
even with notice that express authority 
to certify to himself had not been con- 
ferred. Hanover National Bank v. This 
Defendant, 148 N. Y. 612. 

The facts of the case now before us 
are, to a great extent, identical with 
those in the case last cited, yetit lacks 
some elements there appearing, and has 
some features peculiar to itself. While 
the five certificates, issued by Stone in 
his own favor in 1881 and 1886, are com- 
mon to both cases, it does not now 
appear that all of those certificates were 
written upon a printed blank by the de- 
fendant’s secretary, although the most 
of them were, nor were the stubs, or 
Stone’s personal receipts for the certifi- 
cates, in evidence. The statements of 
the secretary in response to the inquir- 
ies of the assistant cashier of the Hano- 
ver Nat. Bank were not proved upon the 
trial now under review, but no other im- 
portant evidence was disclosed by the 
record in that case that does not sub- 
stantially appear in the record now pre- 
sented. 

On the other hand, it appears that the 
plaintiff in this action had made loans to 
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Stone prior to the 6th of February 18091, 
upon certificates issued by him as pres- 
ident, to himself as an individual, as 
many as four or five times. On that 
day the plaintiff lent him $5,000, taking 
as security two certificates issued by 
him in the name of the defendant, to 
his own order for 194 bales of cotton, 
dated respectively December 22d, 1890, 
and December 23d, 1891, each written 
by him on the blank commonly used, 
and in the usual form, except that the 
number was not printed in blue figures 
in the corner, as it was upon the regu- 
lar receipts, but was written in that 
place with a pen. The proceeds of the 
loan were placed to his credit, as a de- 
positor in the plaintiff's bank, These 
certificates were fraudulently issued by 
him, as he had at the time no cotton on 
deposit with the defendant. As the 
plaintiff made many loans upon ware 
house receipts as collateral, it had been 
its custom for years to cause the prop- 
erty named in the certificate to be ex- 
amined immediately after the loan was 
made, and it had assigned tothat dutya 
clerk named Mead, who generally, as well 
as in this instance, was furnished with a 
slip containing the substance of the cer- 
tificate for the purpose of making the 
examination. Mr. Mead went with the 
slip to the warehouses of the defendant 
and there saw Mr, Jewell, the man in 
charge, as he had on many occasions 
before, when detailed tu examine cot- 
He testified, in substance, that 
Jewell informed him that Stone had the 
cotton mentioned in the slip then on 
storage with the defendant. He made 
no attempt to go into the room where 
the cotton was stored and actually see 
it, as his instructions required, but re- 
turned to the plaintiff and reported that 
‘the cotton was there and was now in- 
spected.” Mr, Jewell, in his testimony, 


ton. 





LEGAL DECISIONS. 


admitted that the interview took place, 
but denied telling Mead that Stone had 
the cotton on deposit. 

The question as to the implied au- 
thority of Stone to bind the defendant 
by issuing the certificates under consid- 
eration was not submitted to the jury, 
but the learned trial judge instructed 
them as follows, viz.: ‘The plaintiff 
cannot recover upon these certificates, 
because the certificates were issued by 
Mr. Stone himself in his own name, 
and because there was no cotton there 
as represented in those certificates. But 
the plaintiff may recover in this action if 
you shall find, from the evidence in the 
case, that before it parted with the 
money thatit had loaned to Mr. Stone, 
the defendant, or its agents, did some- 
thing that caused it to part with that 
money. The plaintiff says that some- 
time after the 9th day of February it 
sent one of its clerks or employees to 
the warehouses, and he was there told 
by an employee of the defendant that 
Mr. Stone had 192 bales of cotton in 
that warehouse. That fact is denied by 
the defendant. Upon that fact depends 
the right of the plaintiff to recover in 
this action. I have told you that the 


plaintiff cannot recover upon the certi- 


ficatesalone. The plaintiff can only re- 
cover in this action if you shall find, 
from the evidence in the case, that Mr. 
Jewell told Mr. Mead that Mr. Stone 
had 192 bales of cotton there, and it re- 
covers then because the defendant will 
be estopped from denying the truth of 
the statement. So you see that the 
point to which you should direct your 
minds in the first instance is—Did Mr. 
Jewell tell Mr. Mead that Mr. Stone 
had 192 bales of cotton there? If he 
did, the plaintiff may recover. If he did 
not, the plaintiff cannot recover no mat- 
ter how much it has lost. I have said 
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nothing about the prior certificates be- 
cause the view of the law I have taken 
of it makes it immaterial.” The trial 
court was apparently of the opinion 
that Stone had actual authority to issue 
certificates to himself for cotton that he 
had in fact deposited. The deposit thus 
became in his mind the vital fact, and 
he charged, in substance, that if Jewell 
represented that the cotton was on hand 
the defendant was estopped from deny- 
ing it, and was, therefore, liable the 
same as if the cotton had actually been 
deposited. This was an _ erroneous 
theory upon which to send the case to 
the jury, as the right to recover did not 
depend on the possession of the cotton 
by the defendant, but on the alleged 
contract between Stone and the defend- 
ant, of which the certificates were the 
evidence. The action is for the conver- 
sion of cotton claimed to have once be- 
longed to Stone, but he had sold no 
cotton to the plaintiff. He had simply 
sold it a certificate which, if valid, en- 
titled the holder thereof to receive from 
the defendant the cotton described 
therein. The plaintiff's right to recover 
was based on the contract embraced in 
the certificates. If that contract is valid, 
as to third persons who parted with 
value on the strength of it, the defend— 
ant is liable. Its validity depends upon 
the authority of Stone to make such an 
agreement as to cotton actually depos— 
ited by him, representing as he did both 
contracting parties. That authority, if 
it existed as to the defendant, came 
from its board of directors, either ex- 
pressly or impliedly, and as express 
power was not conferred, the question 
was as to whether implied power had 
been conferred. That depended on the 
directors’ knowledge of Stone’s assump- 
tion of authority in similar cases, and 
their acquiescence in its exercise, If it 
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had been found as a fact that the power 
existed, the actual presence of the cot- 
ton on deposit would have been imma- 
terial as the defendant would be es— 
topped from denying it. The presence 
of the cotton, as an independent fact, 
would confer no right on the plaintiff, 
unless it proved title thereto, and it had 
no title, provided the certificates were 
invalid, while, if they were valid, the 
defendant was liable, as we have seen, 
whether there was any cotton on hand 
or not. (Hanover Bank Case, supra.) 
Therefore, as Jewell’s statements, if true, 
would not, as such, enable the plaintiff 
to recover, they cannot, if false, make 
the defendant liable, although they may 
be material on the question of authority. 

The learned counsel for plaintiff, how- 
ever, contends that the error was cor- 
rected by the trial judge before the case 
reached the jury, because, at the request 
of the defendant, he charged “‘that the 
defendant cannot be estopped from de- 


nying the genuineness of the alleged 
warehouse receipts, unless the jury find 
that Mr. Jewell represented to Mr.Mead 
that the defendant had, at the time of 
the inquiry, the cotton mentioned in the 


alleged warehouse receipts, and that 
that cotton belonged to Stone, and that 
such representation’ was made _ with 
knowledge that the bank was making 
the inquiry for the purpose of acting or 
relying upon it.’’ This request was ap- 
parently based on the theory that, as 
the court had withheld from the jury the 
question of Stone’s authority,as founded 
on the knowledge and acquiescence of 
the directors, and had charged that the 
vital question was that of estoppel, based 
on the statement that the cotton was in 
store, and as estoppel could not be pred- 
icated on a casual answer given by 
Jewell to Mead’s inquiry, the jury 
should, therefore, be further required to 
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find that Jewell made the statement 
knowing that the bank expected to act 
upon it. While the word “genuineness,” 
as used in the request, might suggest 
the question of authority to the mind of 
a trained lawyer, it would not be apt to 
convey that impression to the jury or 
lead them to suppose that the question 
of Stone’s implied authority to issue the 
certificates was submitted to them to 
passupon. That would 
abandonment of the theory advanced in 
the body of the charge and the substitu- 
tion of a new and independent basis of 
recovery. The jury could not well have 
understood the judge to mean this, for 
when the counsel for the defendant, in 
their presence,excepted to the instruction 
‘that if Mr. Jewell made a representa- 
tion that Mr. Stone had cotton” on de- 
posit ‘‘that the dock company is estop- 
ped to deny the statement and the au- 
thority of Mr. Stone to issue those re- 
ceipts, if at the time, orafter that time, 
they could have prevented the with- 
drawal of the money from the bank,” 
the court said: “Ido not modify it ex- 
cept by saying, if he had the money in 
the bank,” This shows that the learned 
judge stilladhered to his original posi- 


involve the 


tion. Thecharge should receive sucha 


construction as_ ordinary not 
learned in the law, would be apt to place 


upon it, and it would be unreasonable 


men, 


to suppose that the jury understood the 
judge to impliedly withdraw all that he 
had previously said as to the basis of 
liability, and in one sentencc to substi- 
tute a new basis so obscurely descrit3ed 
as to leave them in the dark as to their 
duty. The issues upon which the rights 
of the parties depend have not been de- 
cided, but a recovery has been permitted 
upon facts which, standing alone, do 
not warrant it, and the defendant has 
protected itself by an exception, While 
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the evidence presented a question of 
fact for the jury, they were not allowed 
to pass upon that question, but were 
told to decide another, and, as they de- 
cided it, to find for the plaintiff or de- 
fendant. A presumption of injury to 
the defeated party necessarily arises 
under such circumstances, for judgment 


3'7 


has passed against it upon untenable 
grounds, 

The judgment should be reversed and 
a new trial granted, with costs to abide 
event, 

All concur, 
voting. 

Judgment reversed. 


except Gray, J., not 


DEPOSIT. 


TITLE TO CHECK ON DEPOSIT—RIGHT OF DEPOSITOR TO RECOVER FROM BANK’S 
RECEIVER. 


Armour Packing Co. v. Davis, supreme court of North Carolina, March 31, 1896.* 


That a check deposited with a bank for collection was unrestrictedly indorsed to the bank, and 
credit therefor given the depositor, does not pass the title to the bank, where, on non-payment of 
the check, its amount was to be charged up tothe depositor, so as to prevent its recovery by the 


depositor from a receiver appointed for the bank, 


Appeal from superior court, New 
Hanover county; Starbuck, Judge. 

Action by the Armour Packing Co., 
against J. Davis, receiver, to recover a 
check. There was a judgment for de- 
fendant, and plaintiff appeals. Re- 
versed. 

Iredell Meares, forappellant. George 
Rountree and P. B. Manning, for ap- 
pellee. 

CiarK, J. Had the paper, when de- 
posited by the plaintiff in the bank, 
been indorsed ‘‘For collection” there 
can be no question that it would have 
remained the property of the depositor, 
for the title would not have passed. 
Boykin v. Bank (reported in this issue.) 
Had the paper been collected, and the 
proceeds mingled with the general 
funds of the bank, even if the paper had 
been indorsed collection,” the 
plaintiff would have been a simple con- 
tract creditor, with no preference over 
other creditors. Bank v, Bank of New 


‘*for 





*We are indebted to Iredell Meares, lawyer, Wil- 


mington, N. C., for copy of opinion and brief for ap. 
Pellant. 


Hanover, 115 N. C. 226; Bank v. Davis, 
114 N. C. 343. The point here present- 
ed is different from either of the above, 
and has elicited some conflict of decis— 
ion, but it seems now settled, by the 
weight of authority, especially the more 
recent cases, and it is in accordance 
with the ‘‘reason of the thing,” that, 
while an indorsement ‘‘for collection” of 
a draft or check does not transfer title 
to the indorsee, but merely constitutes 
him the agent of the indorser, a differ- 
ent result does not follow an unrestrict- 
ed indorsement where, though the in- 
dorser is credited and the indorsee 
charged with the amountof such paper, 
it appears,as a fact, that the indorsee 
does not become unconditionally re- 
sponsible for such amount until the 
check or draft is actually paid. Bank 
v. Hubbell, 117 N. Y. 384. In a very 
recent case (In re State Bank [Minn.]} 
57 N. W. 336), the court says: *‘There 
can be no doubt that, if a draft or other 
paper is delivered to a bank for collec- 
tion, the mere fact that the indorsement 
of the owner is unrestricted, will not, as 
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between him and the bank, make the 
latter the owner of the property. 
Neither is it conclusive, upon the ques- 
tion of ownership of the paper, that, be- 
fore collection, the amount of it is cred- 
ited to the customer’s account, against 
which he has the privilege of drawing 
by check, * * * Such privilege 
is merely gratuitous, if the bank may 
cancel the credit, or charge back the 
paper to the customer’s account, when 
it is not paid by the maker or drawee. 
Giles v. Perkins, 9 East, 12; Levi v. 
Bank, 5 Dill. 104. Fed. Cas. No. 8,289; 
Balbach v. Frelinghuysen, 15 Fed. 675.” 
And in a late case in the United States 
circuit court of appeals ( Beal v. Somer- 
ville, 1 C. C. A. 598, 50 Fed. 647), the 
same principle is affirmed, the court 
pointing outthat, though the amount of 
the paper may be at once placed to the 
credit of the depositor, with permission 
to him to draw against it, yet, if the 
tacit understanding, from the course of 
dealings between the parties, is that, if 
the paper is not paid, the amount there- 
of is to be charged back to the deposit- 
or’s account, this is really a bailment 
for collection, and as between the de- 
positor and the bank the tit!e never 
passed, it having passed sud modo only as 
between the bank and the payee, As 
between the depositor and the bank, the 
question whether title passes, or not, 
depends upon whether, as a matter of 
fact, the paper was taken for collection, 
though not so restricted by indorse- 
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ment to that effect, or whether it was 
taken absolutely as a purchase or dis- 
count. To the same purport are Bal- 
bach v. Frelinghuysen, supra; Scott v, 
Bank, 23 N. Y. 289, and 2 Morse, 
Banks, sec. 583c. In the present case, 
it is found that the tacit agreement be- 
tween the parties, from their course of 
dealings, was that, though the amount 
was credited to the depositor, and he 
could draw against it, yet, if the paper so 
deposited was not paid On presentation, 
the amount thereof wasto be charged up 
to the depositor’s account, or taken off 
of his next deposit ticket. This stamps 
the transaction as being unmistakably 
a bailment for collection. As nothing 
had passed, the fact that the bank had 
simply given the depositor credit on its 
books would not make the bank a _pur- 
chaser for value. Bank v. McNair, 114 
N. C. 335, citing Mann v. Bank, 30 Kan. 
412, 1 Pac. 579; Bank v. Valentine, 18 
Hun, 417; Bank v, Newell, 71 Wis. 309, 
37 N. W. 420. Itwas further said In re 
State Bank, supra: ‘‘Of course, in all 
such cases, the banker, like a factor, 
has a lien for advances made on the 
faith of the paper, and, consequenily, 
the claim of the customer may be modi- 
fied by the state of his account.” No. 


such question, however, arises in this 
case; the balance of the plaintiff's ac- 
count, independent of this check, being 
in its favor at the time of the failure of 
the bank. Upon the facts found, the 
check is the property of the plaintiff. 
Reversed. 
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BANK DIRECTORS. 


PERSONAL LIABILITY TO DEPOSITORS FOR LOSS OF DEPOSITS, 
Solomon et al. v. Bates et al., supreme court of North Carolina, April 7, 1896. 


1. It is not a misjoinder of causes of action to join in the same action, brought against 
bank directors individually, a cause of action for gross negligence in the discharge of their 
duties, whereby the plaintiff was injured, with causes of action fer the fraud and deceit of the 
directors in making false statements and misrepresentations of the condition of the bank, 
whereby the plaintiff was induced to deposit his money in the care of the bank. 

2. The directors are jointly and severally liable for their torts,and the corporation itself can 
be joined or not, at the election of plaintiff. 


2 


3. Where it is admitted by demurrer or otherwise that the corporation is insolvent, it is not 
necessary to exhaust remedies against it before suing the directors for wrongs caused by their 
negligence, fraud or deceit. 

4. An action can be brought by a depositor or other creditor, and even by a stockholder, for 
such torts against the president and directors, without having first applied to the corporation or 
its receiver to bring such action, and being refused. 


5. In such action it is not necessary to allege that, ‘‘when the plaintiff deposited his money, 
the directors knew or believed he would not get it back, or intended by deceit to get it from him, 
or cause him to lose it”; but it is sufficient to allege that, the bank being insolvent, the defendants 
caused false and fraudulent statements of the condition of the bank to be published, representing 
it to be solvent and with capital stock unimpaired, and declaring dividends, with a view to con- 
ceal its insolvent condition and procure deposits, and that the plaintiff was deceived thereby into 


making the deposit which he is seeking to recover. 


6. The directors are liable for gross neglect of their duties, and mismanagement (though 
not for errors of judgment made in good faith), as well as for fraud and deceit. 


7. If false and fraudulent statements of the condition of the corporation are put forth under 


the authority of the directors, it is not necessary that they should know them to be such; it is their 
duty to know them to be true, and they are liable for damages sustained by any one dealing with 
the corporation, relying on the truth of such official reports. 


8. The same liability attaches to the president or other managers as to the directors in like 


cases, 


Appeal from superior court, New 
Hanover county; Hoke Judge. 

Action by S. & B. Solomon against 
Isaac Bates and others. There was a 
judgment for plaintiffs, and defendants 


appeal. Affirmed. 


CrarK, J. This is an action brought 
by a depositor ina bank which has be- 
come insolvent, against the directors 


thereof personally. 
action sets out: 


The first cause of 


That the defendants were directors. 
under the by-laws adopted by the stock- 
holders and directors, it became the duty 
of the defendants actively to manage and super- 
intend the business ot the bank; to examine 
each Tuesday the discount book, containing a 
statement of all loans made, to whom made, 
the securities therefor and when due, to ap- 
point, each three months, a committee of two 
from the board of directors to examine the 
books of the bank, its valuable effects, and 
other matters; to count the money on hand, 


That, 


and compare with the books, and report to the 
board of directors. That the defendants failed 
to perform these duties imposed by the by-laws, 
and by reason of such failure, large loans were 
made by the bank to insolvent persons upon 
inadequate security, and the bank became in- 
solvent about the year 1889. That, after the 
bank became insolvent, the defendants made 
annual statements to the stockholders, showing 
the bank to be solvent, its capital stock unim- 
paired, and a surplus on hand, and declared 
and paid out annual dividends of between 
$20,000 and $25,000. That, after the bank be- 
came insolvent, the defendants, willfully and 
fraudulently, caused semi-annual statements to 
be published in the newspapers, sworn to by 
the president or cashier, and attested and veri- 
fied by three directors, showing the bank to be 
solvent, its capital stock unimpaired, and that 
it had a surplus on hand. That such statements 
were made for the purpose of establishing the 
credit of the bank, to conceal its real insolvent 
condition, and to induce the public to deal 
therewith and deposit money therein. That the 
plaintiffs knew of such statements, and, believ- 
ing the same to be true, and relying thereon, 
made deposits with the bank in December, 1892, 
and in 1893, and allowed the deposits to remain 
therein, and the same were lost. 
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The second cause of action is: 


The same as the first, except it alleges, in di- 
rect terms, that the defendants knew that the 
statements made and published by them were 
false. 


The third cause of action: 


Alleges the duties imposed upon the defend- 
ants, as set out in the first cause of action, and 
their failure to perform them; that the bank be- 
came insolvent; and that the defendants had 
knowledge of this insolvency, and, with such 
knowledge, negligently and fraudulently per- 
mitted the bank to continue in business, and 
received the deposits of the plaintiffs, who were 
ignorant of the insolvency of the bank. 


The fourth cause of action (by mis- 
take numbered the fifth): 


Alleges the duties set out in the first cause of 
action, and, in addition, that from the year 
1889 to the 19th day of June, 1893, the defend- 
ants, as directors, negligently and fraudulently 
caused and permitted standing advertisements 
to be published, falsely setting forth the sol- 
vency of said bank, with the purpose of induc- 
ing the plaintiffs and the public generally to 
deposit and keep moneys in said bank; that, at 
the time said statements were so made, said 
bank was insolvent, and the defendants knew, 
or oughtto have known, of such insolvency; 
and that the plaintiff, relying upon such state— 
ments, and believing the bank to be solvent, 
made the deposits, etc. 


The fifth cause of action (by mistake 
numbered sixth): 


Is identical with the first cause of action, ex- 
cept the allegations as to the cause of the insol- 
vency of the bank. Inthe first cause of action 
it is alleged that many loans were made to in- 
solvent persons, upon inadequate security; and 
in.this cause of action, that loans were made to 
insolvent persons, or, if made to solvent per- 
sons, the defendants negligently failed to col- 
lect or to cause them to be renewed, and they 
became worthless. 


The sixth cause of action (by mistake 
numbered seventh): 


Is identical with the first cause of action, ex- 
ceptin the fifth paragraph. In this cause of 
action, in addition to the allegations of the fifth 
paragraph of the first cause of action, it is al- 
leged that many of the insolvent persons to 
whom loans were made, upon inadequate se- 
curity, were relatives and favorites of the de- 
fendants and other officers of the bank, and 
some of them officers of the bank, 


To this the defendants demurred, upon 
three grounds: 


(1) That there is a misjoinder of causes of 
action, in that several causes of action in tort 
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as for deceit by said defendants are united with 
a cause of action in contract against said de- 
fendants for failure to do their duty, and mis- 
management as directors of the bank of New 
Hanover. 

(2) That there is a misjoinder of parties de- 
fendant, in that the said defendants are sever- 
ally charged with an intent and purpose to de- 
fraud the public and the plaintiffs by holding 
out the Bank of New Hanover as a solvent in- 
stitution, without alleging any conspiracy or 
common purpose among the defendants so 
to do. 

(3) Thatcomplaint does not state facts suffi- 
cient to constitute a cause of action, in this; 
that it appears by the complaint that plaintiffs 
deposited their money with the Bank of New 
Hanover; that the bank afterwards suspended, 
and was insolvent, and failed to pay the plain- 
tiffs on demand; and that plaintiffs claim the 
whole amount of their debt as damages against 
these defendants onthe alleged fraud, but com- 
plaint does not allege that the bank has no as- 
sets, or that they cannot recover any part of 
the debt from the bank. 

As to the first ground of demurrer: 
While breach of a duty imposed by 
statute or by express contract is ex con- 
tractu, the breach of a duty imposed by 
law arising upon a given state of facts 
isatort. Hodges v. Railroad Co., 105 
N. C. 170. Anaction for damages for 
breach of duty in the latter case is an 
action for tort. Bondv. Hilton, 44 N. 
C. 310; Williamson v. Dickens, 27 N. C. 
264. And, even if there had been a 
special contract or a statutory provision, 
the plaintiff might sue for the negligence 
in tort. Robinson v. Threadgill, 35 N. 
C. 41; Purcell v. Railroad Co., 108 N. 
C. 414. Here, the failure to discharge 
the duties required by the by-laws was 
a wrong caused by defendants’ negli- 
gence—a tort—and is properly united 
in the same action with a tort by the 
fraud and deceit charged in the same 
complaint. Indeed, there was no con- 
tract between the directors individually 
and the plaintiffs, and their remedy is 
for the tort—the wrong they have 
caused them by their misconduct. Sal- 
mon v. Richardson, 30 Conn. 363. But, 
had the failure to comply with the duties 


required by the by-laws been a cause of 
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action ex contractu, there would still 
have been no misjoinder, for all the 
causes of action ‘‘arose out of the same 
transaction, or transactions connected 
with the same subject of action.” Code, 
§ 267, subd. 1; Hodges v. Railroad Co., 
supra; Bank v. Harris, 84 N. C. 206; 
State v. Quinn, 74 N. C. 359; Hamlin 
v. Tucker, 72 N. C. 502; Heggie v. Hill, 
95 N. C. 303; Benton v. Collins (at this 
term) 24 S. E.1z2. There is the same 
‘subject of action” throughout, i, e. the 
plaintiff's loss of his deposit. If this 
ground of demurrer had been well 
founded, the remedy would have been 
not to dismiss, but simply to divide, the 
action (Code, § 272; Hodges v. Railroad 
Co., supra; Street v. Tuck, 84 N. C, 
905; Finch v. Baskerville, 85 N.C. 205), 
which would have caused a multiplicity 
of actions, with increased costs to the 
parties and the public as_ well, without 
any benefit apparently to the defend- 
ants, 

As to the second ground of demurrer: 
The complaint does not allege several 
acts committed by different defendants, 
but that the defendants, acting together, 
committed the acts complained of. This 
would make them jointly and severally 
liable, and the averment of a common 
design or conspiracy is unnecessary, 
Long v. Swindell, 77 N. C. 185; Mode 
v. Penland, 93 N. C. 295. 

As to the third ground of demurrer: 
The complaint alleges a demand for pay- 
ment from the bank, and that the bank 
is ‘wholly insolvent.” As the demurrer 
admits this allegation, there can be no 
reason why the plaintiffs should not 
prosecute, without further delay, what- 
ever remedy they may have against the 
directors, whose negligence, fraud and 
deceit they allege to have been the 
cause of hisloss. Besides, if the plain- 
tiffs were induced, by the fraud perpe- 
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trated by the defendants in making and 
publishing the alleged fraudulent state- 
ment, to part with their money, they 
can sue the agents (the directors) as 
well as the principal (the corporation), 
and can proceed against them jointly or 
3 Thomp. Corp. §§ 4096, 


severally 
4135, 4145. 

It is further insisted ore tenus that 
the action caunot be maintained because 
a cause of action is not stated: 

(1) *‘Because the action cannot be brought by 
a depositor or creditor, but must be brought by 
the corporation or the receiver, or, at least, that 
it must appear that application has been made 
to them to bring such action, and that there had 
been a failure or refusal to do so.” 

‘‘For a breach of duty to their prin- 
cipal (the corporation) redress can only 
be had against the directors by that 
principal (the corporation), or its re- 
ceiver, or by the shareholders, if the 
corporation, or its receiver, refuses to 
sue. But, for any breach of duty to- 
wards a stranger to the company (as a 
creditor or depositor), such stranger 
may have redress against them (the di- 
rectors) either at law or in equity, ac- 
cording to the nature of the injury; and 
it will be no defense that their principal 
is also liable.”” 8 Thomp. Corp. Secs. 
4132, 4138, 4145s, De Lano v. Case, 121 
Ill. 247, 12 N. E. 676, 

As to national banks, this may be 
otherwise as to them when a receiver has 
been appointed, since the manner of en- 
forcing the personal liability of the di- 
rectors is prescribed by Rev. St. U. S. 
S$ 5234, 5239; Bailey v. Mosher, 11 C. 
C. A. 304,63 Fed. 488. But we do not 
here pass upon that proposition, for the 
defendants are sued as directors of a 
state bank. 

(2) ‘‘That the complaint is not sufficient asa 
charge of actionable deceit against the defend- 
ants, because it does not distinctly charge that 


the defendants, when the plaintiff deposited his 
money in the bank, knew or believed he would 
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not get it back, or that they intended by deceit 
to obtain it from him or cause him to lose it.” 
It is sufficient to allege that, the bank 
being insolvent, the defendants caused 
false and fraudulent statements of the 
condition of the bank to be published, 
representing it to be solvent and with 
capital stock unimpaired, and declaring 
dividends; all this with a view to con- 
ceal its insolvent condition, and induce 
the public to make deposits, whereby 
the plaintiffs were deceived and made 
the deposits which they are now seeking 
to recover. Indeed, the directors are 
liable for injury caused by relying upon 
a statement issued by them which they 
did not knowto be true, as well as when 
they knew it to be false. Hubbard v. 
Weare, 79 Iowa, 678; Huntingtonv. 
Attrill, 18 N. Y. 365; Id. 42 Hun, 459, 
3 Thomp. Corp. § 4244. If bank di- 


rectors do not manage the affairs and 
business of the bank according to the 
charter and by-laws, and use ordinary 


diligence to supervise the conduct of 
their office, and to understand the con- 
dition of the bank, and loss ensues, they 
are liable for all losses their misconduct 
may inflict either upon stockholders or 
creditors. 1 Morse, Banks, § 138; 17 
Am. & Eng. Enc. Law, 109, and cases 
cited. They aretrustees for depositors, 
and can be held liable for injuries re- 
sulting from gross negligence on their 
part in allowing the bank to be held out 
to the public as solvent, when it is in 
fact insolvent. 1 Morse, Banks, § 130a. 
We adopt what is so well and forcibly 
said in Delano v. Case, supra: ‘“Ordi- 
narily, the character of the directory 
for integrity and business capacity in- 
creases the degree of confidence reposed 
in the corporation by the public. Were 
depositors, when intrusting to a bank 
their entire fortune, to be informed that 
the directors, upon whose honor and 
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careful watchfulness they were relying, 
owed them no duty, were under no ob- 
ligation to take, at least, reasonable 
precautions to guard their money from 
the itching fingers of dishonorable offi- 
cials, they would certainly hesitate long 
before surrendering it upon 
terms.” 

For false statements of the condition 
of the bank, published by authority of 
the directors 


such 


when they knew of the 
falsity, or with reasonable care might 
have known it, the directors are person- 
ally liable. 1 Morse, Banks, Sec. 132, 
and cases cited; Bolles, Banks, Sec. 4; 
Shea v. Mabry, 1 Lea, 319; Towasend 
v. Williams, 17 N, C. 330. ‘*While di- 
rectors are bound to exercise ordinary 
skill, and are liable for losses resulting 
from mismanagement of the affairs and 
business of the bank, they are not liable 
for excusable mistakes concerning the 
law, and for errors of judgment, either 
as to the lawor the management, when 
acting in good faith” (2 Am. & Eng. 
Enc. Law, 5, and cases cited), though 
good faith alone will not excuse them 
when there is lack of the proper care, 
attention and circumspection in the af- 
fairs of the corporation, which is ex- 
acted of them as trustees. Shea v. 
Mabry and Townsend v. Williams,supra. 
The degree of care required of direct- 
ors depends upon the subject to which 
it is to be applied. They are not in- 
surers of the fidelity of theagents whom 
they appoint, nor are they responsible 
for losses caused by the wrongful acts 
of such agents, unless there was gross 
negligence in making such appointment, 
or in lack of proper supervision. 3 
Thomp. Corp. Secs. 4106, 4113; Briggs 
v. Spaulding, 141 U. S. 132; Paine, 
Banking Laws, Sec. 1781 (2). 

Where the object of the suit is to 
charge the directors with liability for a 
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breach of trust, the rule is well settled 
that relief may be had against any or all 
those who concurred in the wrong, the 
tort being treated as several as well as 
4 Thomp. Corp. Sec. 4582, and 
cases cited. The liability of the presi- 
dent and vice-president to depositors 
and other creditors for losses sustained 
by them in dealing with the corporation 
on the faith 


joint. 


of misrepresentations by 
such officers as to its financial condition, 
or other facts forming a material induce- 
ment tothe deposit or contract, is the 
same as that of directors. Id. Secs. 
While it is 
quite well settled that an action can be 
brought against the directors by the de- 
positors and other creditors for damages 


4670 4672, and cases cited. 


caused by their gross mismanagement, 
false representations, and 
this without first applying to the cor- 


neglect and 


the receiver to 


there 


poration itself, or to 
such have been 
authorities that a stockholder could not 
maintain such action without such prior 
demand and refusal; but it 


bring action, 


is made 
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clear that this was only at law, and that 
in equity, upon proper allegations, a 
stockholder, as well as a creditor, may 
now maintain the action directly, and, 
in the first instance, against the direct-— 
ors. 3 Thomp. Corp. Sec. 4090; 2 
Morse, Banks, Sec. 717. But, both as 
to third parties and stockholders alike, 
itis a good cause of action against di- 
rectors that they declare the dividend, 
as in this case, out of the capital stock 
or deposits of the bank, and not out of 
its earnings (2 Morse, Banks, Sec. 717; 
Gaffney v. Colvill, 6 Hill, 567); and also 
that they caused false reports to be pub- 
lished by the directors of the condition 
of the bank. As said above, it is not 
necessary that the directors should know 
that such reports are false; it is their 
duty to know that they are true. Hunt- 
ington v. Attrill, supra; 3 Thomp. Corp. 
Sec. 4244; Hauser v. Tate, 85 N. C. 81, 
citing Bank v. Wulfekuhler, 19 Kan. 60; 
Bank v. St. John, 25 Ala. 566, and 
United Soc. v. Underwood, 9 Bush, 609. 
No error. 


CALDWELL v. BATEs et al., supreme court of North Carolina, April 7, 1896, presents sub- 
stantially the same points as Solomon v. Bates, reported above; the plaintiff in this case, as in 
that, being a depositor who had lost by the insolvency of the bank, and the defendants being the 
same in both cases. The court say that corporate interests are increasing steadily in importance, 
and have become intimately connected with every phase of life. It is necessary to define ac- 
curately the duties, rights and obligations of corporations, and the responsibilities of their man- 
agers to the public and to their own stockholders. Without reiterating the reasoning and author- 
ities in the case of Solomon v. Bates, it is sufficient to sum upthe conclusions at which the court 
arrived in that case. (The conclusions summarized are set forth as the head note to Solomon v. 
Bates, supra.) Judgment for plaintiff is affirmed. 


LIABILITY OF DIRECTORS TO DEPOSITORS—DEPOSIT OF STATE TREASURER. 


Tate, Treasurer, v. Bates et al. supreme court of North Carolina, April 14, 1896. 


Appea! from superior court, Wake 
county; Starbuck, Judge. 

Action by Samuel McD. Tate, as 
treasurer of North Carolina, against 
Isaac Bates and others, to recover for 
the loss of a deposit, caused by the al- 
leged fraud and neglect of defendants, 
as directors of the Bank of New Han- 
over, From the judgment both parties 
appeal. Affirmed. 


Ciark, J. The grounds of demurrer, 
which were not cured by the amend- 
ments allowed to the complaint, and 
which were overruled by his honor, are, 
in substance: 


I, ‘‘That a cause of action for the negligence 
and mismanagement of the defendants is ex 
contractu, and cannot be joined in an action 
against them for fraud and deceit.” 


The same point was raised in Solo- 
mon v. Bates, and Caldwell v. Bates, at 
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this term, and it was there held that the 
plaintiff’s contract of deposit was with 
the corporation, not with the defendant 
directors, and hence the cause of action 
against the directors for the loss of the 
deposit, caused by their neglect and 
mismanagement, was necessarily in tort, 
not in contract; but, if it had been in 
contract, it could have been joined with 
the causes of action for fraud and deceit, 
because all the causes of action “arose 
out of the same subject-matter.’ 


2 ‘*That the plaintiff, asingle depositor, can- 
not maintain the action in his own name, but 
must bring a creditor’s bill.” 

The directors being trustees for cred- 
itors and stockholders, as well as for the 
corporation, any creditor or stockholder 
who has been misled, to his hurt, by 
their fraud and deceit, or injured by 
their misconduct and gross neglect, in 
discharge of the trust, can maintain an 
action for such injury against them per- 
sonally, in his own behalf. If this were 
a proceeding to wind up the affairs of 
the corporation and apply its assets to 
the debts, then a creditor's bill would 
have been emirently proper, but such is 
not the object of this action. There is 
no fund to be taken in hand, to be ad- 
ministered and disbursed. 


y 


3. ‘‘That the allegation of a cause of action 
for fraud and deceit is not sufficient unless it is 
specifically charged that the defendants knew 
or believed the bank to be solvent.” 

The allegation of the complaint 1s that 
the defendants willfully and fraudulent- 
ly made false and misleading statements 
of the condition of the bank, and de- 
clared and paid annual dividends of over 
$20,000 when there were no net earn- 
ings out of whichthey could be declared, 
and that such statements of the condi- 
tion of the bank and of the declaration 
of the dividend were published in 
the press, with the knowledge and con- 
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sent of the directors, and that they also 
willfully and fraudulently caused to be 
published semi-annual statements,sworn 
to by the president or cashier, and veri- 
fied by three directors, showing, in sub- 
stance, that the bank was solvent, its 
capital unimpaired, and that it hada 
surplus on hand; that this was done to 
conceal the true condition of the bank, 
which was utterly insolvent, and to in- 
duce the public to make deposits there- 
in; and that the plaintiff's predecessor 
in the office of state treasurer was mis- 
led thereby, and made this deposit; and 
that the plaintiff, succeeding to the 
office, also relying upon such official 
statements, allowed such part of the 
fund as was not drawn out for incidental 
purposes to remain, and permitted fur- 
ther sums to be deposited therein to his 
credit by sheriffs. This is a brief sum- 
mary of the allegation, which is stated 
more fully in the complaint.* It would 
seem that this was a quite explicit charge 
that the defendants “knew or believed 
that the bank was insolvent.” But, if it 
were not, the directors are conclusively 
presumed to know the condition of the 
bank. Hauser v. Tate, 85 N. C. 84; 
Morse, Banks, Sec. 137; Finn v. Brown, 
142 U. S. 56; United Soc. Underwood, 
9 Bush, 609; and other cases cited in 
Solomon v. Bates (at thisterm). Ifthe 
directors did not know the bank was in- 
solvent, it was their duty to have known 
it. It was fraudulent in them to put 
forth official statements that the bank 
was solvent, when they did not know it 
to be true; and they are liable-to those 
who were deceived thereby into having 
dealings with the bank, or making de- 
posits therein, for any losses sustained. 
If this were not so, the directors of a 
bank would be privileged to be negli- 
gent, and, the moreignorant they could 
manage to be about its condition, the 





LEGAL DECISIONS. 


more secure they would be from any 
liability. 

}. ‘‘That the defendants were not liable for 
money which the plaintiff's predecessor de- 
posited in bank, and which the plaintiff permit- 
ted toremain.” R 

The complaint avers that the plaintiff, 
misled by the false and fraudulent state- 
ments put forth by the directors as to 
the condition of the bank in order to 
conceal its insolvent condition, and re- 
lying thereon, and upon similar state- 
ments madeto him as treasurer, as re- 
quired by law, not only made new de- 
posits, but permitted a part of the de- 
posit already in said bank to remain. If 
the defendants are liable as to the one, 
they are as to the other. To hold other- 
wise would be to make ‘‘a distinction 
without a difference.” 


5. ‘‘That it is not alleged that the bank or the 
receiver had been requested to bring this action 
and had refused.” 

This was not requisite, nor was the 
bank or receiver necessary parties to 
this action against the directors. Solo- 
Sut, if it 
were otherwise, all these objections were 


mon v. Bates, at this term. 
removed by the amendment making the 
bank and the receiver parties to this 
action, All the grounds of demurrer 
based upon Clayton Giles being a party 
are also removed from consideration by 
the non pros. which was entered as to 


No error. 
(On Plaiatifi’'s Appeal.) 


That the vice-president permitted the 


him, 


president and cashier to borrow large 
sums of money for themselves, or for 
corporations practically owned by them, 
upon inadequate security, and fraudu- 


lently suppressed such loans in making 


up the official reports of the condition 
of the bank, and that the directors knew, 
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or by due diligence ought to have known, 
of such conduct is admitted to be true 
by the demurrer. A cause of action on 
this ground, if otherwise sufficiently 
stated, is not a misjoinder; for it is 
simply an allegation of one of the many 
acts of negligence, recklessness and 
failure of duty which go to make up the 
liability of the defendants as set forth in 
the first and second causes of action. 
Nor was there a failure to state a cause 
of action for any of the reasons set out 
in the demurrer, i. e. that the bank or 
receiver had not been requested to 
bring the action (which, in point of fact, 
is alleged), nor because there was no 
privity between the plaintiffand defend- 
ants, nor because the deceit was not 
sufficiently charged, nor because the 
plaintiff is not averred to have made 
any new deposit, but had merely per- 
mitted the deposit already in the bank 
to remain there after his succession to 
office. All these grounds are disposed 
of by the opinion in the defendant's ap- 
peal in this cese. It seems to us, how- 
ever, that there was a failure to state a 
third cause of 
action, in that, though it is averred in 
the complaint that the loans recited in 


cause of actron in the 


that cause of action were made ‘‘upon 
inadequate security,’”’ and were sup- 
pressed, and not included in the official 
reports, it is not averred that they were 
lost or cannot now be collected, or that 
their loss caused the insolveney of the 
bank, or in any wise affected the plain- 
tiff injuriously. His honor therefore cor- 
rectly held that a cause of action was 
not stated in this third cause of action, 
for a defect of that kindcan be taken ex 
mero motu by thecourt below, or here, 
though not specifically assigned by de- 
murrer, No error, 
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NOTES OF RECENT BANKING CASES. 


ALABAMA. 

Loan and Discount Distinguisheda—An 
Alabama bank loaned a merchant $3,000 
and took his promissory notes payable 
at a future day, for the amount and in- 
terest at the usurious rate of 12 per cent, 
After maturity of the notes, the bor- 
rower executed a bill of sale of goods to 
the bank, which were afterwards sold 
and the proceeds used to pay the notes. 
Section 4140 of the Code of Alabama 
is as follows: 


“Any banker who discounts any note, bill of ex- 
change or draft, at the higher rate of interest than 8 
per cent. perannum, not including the difference of 
exchange, is guilty of a misdemeanor.” 


A creditor of the merchant, sought to 
upset the bill of sale to the bank and 
garnished it for the proceeds, on the 
ground that the bank had violated the 
statute quoted, that the bill of sale was 
void, and the bank took no title to 
the property. The circuit court of 
Marengo county gave judgment against 
the bank. 

’ The supreme court says the correct- 
ness of this judgment depends upon 
the inquiry whether the transaction in 
which the bank loaned money to the 
merchant at a usurious rate of interest 
was a discounting of the notes within the 
meaning of section 4140. It holdsthat 
one material element of a discount in 
connection with the loan of money is 
the taking out of the principal sum, 
and the retention by the lender, at the 
time of the loan, of the interest charged 
for the use of the principal. This was 
not done in the transaction between the 
bank and the merchant. On the con- 
trary, the entire principal borrowed was 
paid to the merchant, and he promised 
in the notes he executed to repay alump 


sum, which included the principal and 
the interest at a rate in excess of 8 per 
cent. This was usury, but it was nota 
discount. The contract was not within 
the penal statute, and was not void. It 
follows that the bank acquired a good 
title to the property transferred to it by 
the merchant in payment of the money 
he had thus borrowed from it, and that 
the circuit court erred in its judgment, 
whereby the bank was required to ac- 
count for this property as still belong- 
ing to him, That judgment must be 
reversed.—-Planters & Merchants Bank 
v. Goetter, supreme court of Alabama, 
February 7, 1896. 


nepameenpeiananne 
CALIFORNIA. 

Bank chargeable with its President's 
fraud—The receiver of a national bank 
brought an action against one W on 
certain promissory notes, made by him 
directly to the bank. W defended the 
action on the ground that the notes 
were given for the purchase money of 
an interest in a brickyard, which W had 
been induced to purchase by the mis- 
representations of the president of the 
bank. It appeared that the bank held 
sundry notes of the principal owner of 
the brickyard, which notes were worth- 
less; that the notes made by W were 
substituted for these; and that the 
bank’s president pretended to be inter- 
ested himself in the brickyard, and to 
enter into a partnership with W and the 
former owner of the yard, for the pur- 
bose of inducing W to make the notes 
to the bank, which would replace the 
worthless notes it then held. There was 
also evidence tending to show that the 
president was the active party in the 
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transaction, and misrepresented the 
facts to W. Held, that the bank, being 
the payee of the notes, could not be 
held to have been without notice of the 
fraud, or unaffected by C’s knowledge 
thereof, and that it was error to direct 
the jury to render a verdict in favor of 
the bank against W.—Wilson v. Pauly, 
United States circuit court of appeals, 
sixth circuit, January 13, 1896. 


Conversion by bank of its stock.—One B 
owned 60 shares of the stock of the 
Bank of California, and held a certifi- 
cate therefor which provided that no 
transfer of the stock described in the 
certificate would be made upon the 
books until payment of all indebtedness 
due to the bank from the person in 
whose name the stock might stand on 
such books. In 1881, B transferred the 
certificate for value to S who in 1886 
demanded transfer of the bank. B was 
then indebted to the bank in a sum ex- 
ceeding the value of the stock and the 
bank refused compliance. In 1887 the 
bank sold its indebtedness against B at 
alarge discount. On July 3, 1888, repre- 
sentatives of S again demanded transfer 
which the bank refused, unless they 
would pay the balance of B's indebted- 
ness over what had been received from 
the sale thereof. 

Held, that the first refusal in 1886 
was justified; but that the bank’s lien 
having been lost by the sale of B's in- 
debtedness in 1887, the second refusal 
was a conversion by the bank of its 
stock; the measure of damages for 
is their value at that time, 
withinterest. Further held, that the 
plaintiffs cannot, in such action of con- 
version, recover as part of the damages, 
dividends which had been declared prior 
to the conversion; recovery of the divi- 
dends, after demand therefor, being a 


which 


327 


separate cause for action.—Ralston v. 
Bank of California, supreme court of 
California, March 31, 1896. 


Mortgage of Sheep—Does not cover in- 
crease begotten after execution.—June 22, 
1893, one Cascalia executed a mortgage 
to the plaintiff's assignor upon a band 
of sheep which were then in Kings 
county, consisting of 1,700 ewes and 31,- 
050 lambs. The sheep were after— 
wards removed to Tulare county, and 
in August 1893, while they were in 
Tulare county, bucks were put with 
the ewes, and during the months 
of January and February, 1894, there 
were born, as the offspring of the ewes, 
1,300 lambs. The court finds that 
the period of gestation in the case of 
sheep is about five months, April 18, 
1894, Cascalia, in consideration of an 
indebtedness from him to the defendant, 
executed to the defendant a bill of sale 
of these 1,300 lambs; and on the aist of 
April the lambs were delivered to the 
defendant, and taken away by him. The 
plaintiffs brought the present action to 
recover the possession of the lambs or 
their value. Judgment was rendered in 
favor of the defendant and is affirmed 
on appeal. The court says: 

‘‘We are*not called upon to determine 
in the present case whether,if the lambs 
in question had been in gestation at the 
date of the mortgage, they would have 
been included as a part of the property 
mortgaged; but we hold that, inasmuch 
as they were begotten upon the ewes 
after the mortgage was executed, the 


mortgagee has no lien upon them or 
right to their possession.”’ The decision 
in First Nat. Bank of Austin v. Western 
Mtge. & Inv. Co., 86 Tex. 636, is disap- 
proved—Shoobert v. DeMotta, supreme 
court of California, March 31, 1896. 


Mortgages of Growing crops—1. From 
the provisions of the Civil Code, section 
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2955 and following, it is manifest, that 
the legislature intended thereby to pro- 
vide an exclusive mode for the mort- 
gaging of growing crops, and intended 
to declare that for such purposes this 
species of property shall be regarded as 
achattel. There is nothing in the stat- 
ute to indicate that it was not intended 
to cover every case of a mortgage given 
upon that class of property. 

2. Whileit is perfectly true that grow- 
ing crops may be either personal or real 
property, according to circumstances, 
and while a mortgage of the land gives 
a lien upon everything that would pass 
by a grant of the land, which includes 
crops growing thereon, it is neverthe- 
less well established that such lien, so 
far as the growing crops are concerned, 
is limited in its effect to the crops grow- 
ing upon and unsevered from the land 
It does not 
vest the mortgagee with a right to the 
crops grown intermediate the giving of 
the mortgage and the foreclosure there- 
of. Until the latter event where, as in 


at the time of foreclosure. 


this state, the mortgage creates no es- 
tate in the mortgagee, but confers only 
a lien upon the property, the mortgagor 
is entitled to such crops, with the same 
absolute right and dominion over them 
The 
mortgagor being in possession of the 
land, and entitled as of right to the 


as ifthe mortgage did not exist. 


crops grown thereon, it iscompetent for 


him to sell or mortgage, or otherwise 


dispose of, them, and convey good title 
thereto, as against the mortgagee of the 
land or his assigns, at any time prior to 
the foreclosure of the latter’s mortgage. 
-—Simpson v. Ferguson, supreme court 
of California, March 28, 1896. 


IOWA. 
Collateral Security—Iowa bank stoch— 
By-law giving bank lien for stockholder’s 
indebtedness. —A national bank which 
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loaned money to the holder of stock in 
an Iowa bank, upon security of the 
stock is held not charged with notice of 
or bound by, a by-law of the the Iowa 
bank, giving the latter a lien upon its 
stock for indebtedness of the stockhold- 
er to it, where the lending bank had no 
actual knowledge of such by-law, and 
no statute of the state gave bank any 
lien, and where the bank had failed to 
post a copy of its by-laws in its princi- 
pal place of business. The fact that the 
certificate of stock contained a clause 
making it ‘‘subject to by-laws and arti- 
cles of incorporation” of the bank did 
not of itself charge the lending bank 
with constructive notice of the by-law 
lien, where such by laws had not been 
posted.—Des Moines National Bank v. 
Warren County Bank, supreme court 
of Iowa, Feb. 4, 1896. 


MASSACHUSETTS. 

Note payable ‘at any bank in Boston” — 
Presentment to trust company—Liability of 
indorser.-—Action by Willard G. Nash 
against Charles H, Brown, indorser on 
a promissory note held by plaintiff, 
‘“payable at any bank in Boston.” The 
note was presented to the Massachu- 
setts Loan & Trust Co. and duly pro- 


tested. This corporation was created 


for the purpose of receiving, on deposit, 


storage, or otherwise, moneys, govern- 
ment securities, stocks, bonds, coin, 
jewelry, plate, valuable papers and doc- 
uments, evidences of debt, and other 
property of every kind, and of collect- 
ing and disbursing the principal of such 
property as produces interest or income 
when it becomes due, upon terms pre- 
scribed by the corporation, and for the 
purpose of advancing money or credits 
on real and personal security, on terms 
that might be agreed upon, The trial 


court, at defendant’s request, ruled that 
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the trust company was not a bank, 
within the contemplation of the con- 
tract set forth in the note, and that the 
defendant could not be held, The su- 
preme court affirms the ruling. It says: 
The question is whether the Massachu- 
setts Loan & Trust Company is a 
‘‘bank,” as that word is used in the 
promissory note, The meaning of the 
word ‘‘bank” has been considered in 
Way v. Butterworth, 106 Mass. 75, 108 
Mass. so9. Tine Massachusetts Loan & 
Trust Co. is a corporation, but it is not 
a national bank and not a state bank, 
within the meaning of Pub. St. c. 118. 
It was incorporated by St. 1870, c. 323, 
under the name of the Northampton 
Loan & Trust Company, and by St. 
1875, c. 16, was allowed to change its 
name to that of the Massachusetts Loan 
& Trust Co., and to have its location in 
Boston. See St., 1881 c. 95; St. 1888, c. 
413. Weassume that it has the power 
to discount commercial paper, and per- 
form many other acts which banks of 
issue and deposit usually perform, But 
our statutes make a distinction between 
trust companies organized under our 
own laws, and banks, and we are not 
aware that such trust companies are 
commonly called ‘‘banks,” or that there 
is any well-established custom to pre- 
sent promissory notes and bills of ex- 
change payable at a bank to such trust 
companies for payment. ‘The present 


case discloses no evidence of any such 
custom—Nash v. Brown, Mass. supreme 
court, Suffolk, Feb. 29, 1896. 


NEW YORK. 

Indorser of corporation note cannot plead 
usury.—The indorsers on a promissory 
note made by a corporation cannot 
plead usury, The New York statute 
prohibits a corporation from pleading 
usury, and that defense is not avail- 
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able to the payees of a promissory 
note made by acorporation, which they 
have indorsed and discounted at a usu- 
rious rate of interest.—Luddington vy, 
Kirk, N. Y. City Court, General Term, 
March 16, 1896, 


Forged Assignment of Stockh—Liability 
of Witness to Signature—A certificate of 
stock issued to one W was feloniously 
duplicated by the transfer agent of the 
company, and W’s name forged to an 
assignment to plaintiff bank upon the 
back of the certificate. The defendant 
signed such assignment as a witness, 
and a loan was thereupon obtained on 
the certificate by the transfer agent from 
the plaintiff bank, who was familiar 
with defendant’s signature. The bank 
is held entitled to recover the amount of 
the loan and interest from defendant, 
on the ground that defendant in signing 
his name as witness to asignature which 
he did not see executed, knowing that 
the assignment was to be used by one 
not the assignor to obtain a loan from 
the bank, was guilty of a fraud on the 
plaintiff—Second National Bank v, Cur- 
tiss, New York supreme court, appellate 
division, first departmeut, March 20, 
1896. 


Indorsement a warranty of genuineness, 

An indorser of a promissory note is 
liable to a bona-fide purchaser, though 
the instrument is a forgery. In Turn- 
bull v. Bowyer, 40 N. Y. 456, it was held 
that an indorsement of negotiable paper 
was a Warranty, in law, by the indorser 
to the holder, in good faith, that the 
paper itself, and all the antecedent in- 
dorsements, were genuine; and even if 
they were all shown to be forgeries, the 
indorsers would be liable to the holder 
for the amount of the paper.—Lennon 
v. Grauer, N. Y. Supreme Court, App. 
Div. First Dept. March 20, 1896. 
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Verbal Promise to Accept Draft—Which 
law governs?—P, a member of a firm 
doing businessin New York, called upon 
one H, in Yorkville, S. C., requesting 
him to buy certain cotton, and agreed 
that, upon receipt of the bills of lading 
therefor, his firm in New York would 
either remit currency for the price, or 
would promptly honor drafts therefor, 
P’s promise was communicated to a 
South Carolina bank who discounted 
‘draftsdrawn in accordance with such 
agreement. In an action against H’s 
firm to recover the amount of such 
drafts, which that firm had refused to 
accept or pay, held, that the contract 
to accept the drafts was governed by 
the law of South Carolina, where it was 
made, and was not affected by a statute 
of New York rendering a verbal promise 
to accept drafts invalid in favor of one 
who has taken a bill of exchange upon 
such a promise.—Hubbard v, Exchange 
Bank, U. S. circuit court of appeals, 
second circuit, Feb. 18, 1896. 


Discount for Customer—Bank not obliged 
to charge unpaid note to indorser’s account, 
but may sue maker— One L made a note, 
and delivered it to the payee, uponan 
express agreement that it should be sold 
and discounted by the payee for cash, 
which should be paid over to L. Instead 
of so doing, the payee diverted the note; 
which passed through the hands of sev- 
eral parties, who had notice of the di- 
version, and who severally indorsed the 
note. The last of these parties, the D. 
Co., had the note discounted at its bank, 
which had no notice of the diversion, 
and received and used the proceeds. The 
note not being paid, the bank, at 
the request of the D,. Co., sued the 
maker and all the indorsers except the 
D. Co. Held, that the fact that the 
bank had discounted the note solely in 
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reliance on the credit of the D. Co , and 
that it had omitted to sue that company 
in reliance upon the company’s paying 
the note, if not collected from the maker 
or prior indorsers, though it enabled the 
D. Co, to obtain an unfair advantage, 
was not a defense to the action.—Ger- 
mania Bank v. La Follette, U. S. circuit 
court, S. D. N. Y. Dec. 28, 1895. 


NORTH CAROLINA. 


Draft Indorsed “For Collection” — Owner 
may recover proceeds from collecting bank, 
where intermediary bank fails.—Action by 
Boykin, Seddon & Co, against the Bank 
of Fayetteville to recover the proceeds 
of a draft drawn by plaintiffs, and in- 
dorsed for collection to the Bank of New 
Hanover, at Wilmington. Such bank 
sent the draft to the defendant, which 
collected itand placed the proceeds to 
the credit of the Bank of New Hanover 
on its books; the two banks being cor- 
respondents and having mutual ac- 
counts, Judgment for plaintiffs is af- 
firmed on appeal. 

Held: The indorsement on the paper 
‘‘For collection,” was notice to the de- 
fendant that the plaintiff was the owner 
of the same, and that the Wilmington 
Bank was merely an agent. If the de- 
fendant had actually paid the money 
collected to the agent before any notice 
from the principal, it would have been 
a discharge of liability; but here there 
has been no actual payment, simply an 
entry of the amount on its books to the 
credit of the Wilmington Bank, which 
was authority for that bank to draw; 
but this could be corrected by a counter 
entry,and a notice to the Wilmington 
Bank that the money had been paid to 
the principal. As the latter bank has 
become insolvent, and has gone into 
liquidation, it was entirely proper that 
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the principal should intervene, and not 
permit the fund to go into the hands of 
his insolvent agent. 

Had the defendant bank refused to 
pay over the money to the Wilmington 
Bank, it is settled that the latter could 
not maintain an action to recover from 
the defendant; but the plaintiif alone 
could maintain the action, being the 
real party in interest. Abrams v. Cure- 
ton, 74 N. C. 523, which has been often 
cited with approval. See Womack’s 
Dig. No. 8. It must be noted that here 
there was shown no interest coupled 
with atrust, nor any authority devol- 
ved upon the Wilmington Bank to ap- 
ply the funds to any special purpose, 
which would have entitled that bank to 
have brought an action for this fund as 
“trustee of an express trust,” which 
was the case in Wynne v. Heck, 92 N. 
C. 414. Boykin v. Bank of Fayetteville, 
supreme court of North Carolina, March 
31, 1896. 


Married Woman—Promissory note pay- 
able in New York.—A New York bank 
brought suit in North Carolina against 
husband and wife, to recoveron a prom- 
issory note made by defendants and 


payable in New York. The bank was 
awarded judgment against the husband 
only, and the supreme court refuses to 
enlarge it, by granting the bank recourse 
against the wife. The court says that the 
North Carolina legislature has not 
abolished all the incapacities of married 
women and given them full power to 
contract as femes sole, and that on an 
obligation like the present, a married 
woman incurs no legal liability by her 
signature, it not being for her benefit, 
nor charged upon her separate estate. 
The bank contended that because the 
note was payable in New York, by the 
laws of which state a married woman 
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would be liable on such an obligation 
the liability of the wife, though resident 
in North Carolina, must be enlarged to 
the extent of the New York statute. 
But thecourt holds that where a married 
woman, domiciled in North Carolina, 
makes a contract solvable in another 
state, her liability thereon can be en- 
forced in the North Carolina courts only 
in the same cases in which it would be 
enforced if the contract was solvable in 
North Carolina. Hanover Nat. Bank v. 
Howell, N. C. supreme court, March 3, 
1896. 


OHIO. 

Requirement of Notice by Surety on Prin- 
cipal to Commence Suit.—A notice served 
by a surety upon the holder of a note, 
in the following language: 
eciiyie Se Sree eos ae 


10 a. m. to-morrow, December 17, 1891, we require you 
to take judgment on the D. J. McConnell note,” 


signed by John Shuck andI.C. Porter, 
sureties of the note, is not sufficient, 
under section 5833, Rev. St., to release 
the surety, on failure of the creditor to 
bring suit in a reasonable time after the 
service of the notice. The notice should 
contain a peremptory requirement of 
the surety on the creditor to commence 
suit ‘‘forthwith,” or some equivalent 
language.—First Nat. Bank v. Porter, 
Ohio supreme court, Feb. 18, 1896. 


Corporation—Preferred Stoch—-Lien on 
Property.—A corporation cannot, in the 
absence of statutory authority, make its 
preferred stock a lien upon its property; 
nor can an agreement between the sub-— 
scribers to stock of the corporation make 
such stock a lien on its property, as 
against bondholders or general creditors 
without notice of such agreement,— 
Continental Trust Co. of New York v. 
Toledo, St. L. & K. C.R.Co., U.S. circuit 
court, N. D. Ohio, W. D. Feb. 21, 1896, 
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Advances by Bank—Agreement to give 
mortgage. A bank made a loan of $3,000 
to a business corporation to enable it to 
carry on its business under an agree- 
ment that at any time the bank should 
deem it necessary for its protection, the 
corporation would execute to the bank 
a mortgage upon its personal property, 
to secure it. The bank also permitted 
overdrafts to the amount of $300 by the 
corporation. A mortgage was after- 
wards made and possession of the prop- 
erty was taken under the mortgage. 

In a proceeding to wind up the corpor- 
ation,which had passed into the hands of 
a receiver, a creditor attacked the agree- 
ment and mortgage, contending it 


should not beenforced; that its tend- 
ency was to operate as a fraud on other 
creditors, and induce them to make sales 
and grant credit, which they otherwise 
would not do if they knew that a mort- 
gage was, or might be, on the property. 


Held: An agreement of this kind will 
be upheld and aided by a court of 
equity, and the bank is entitled to a 
lien and priority in payment for the 
$3,000 advanced under the agreement; 
the amount of the overdrafts, however, 
not to be included. Campbell Printing 
Co. v. Bellman Bros’. Co., sixth circuit, 
—Lucas Co., Ohio circuit court, Jan. 
Term, 1896. 


PENNSYLVANIA. 
Checkh—Diligencein Presentment—Fail. 
ure of drawee bank—Responsibility of check 
drawer.—On Dec, 12, 1893, defendant 
F. M. Finley, of Pittsburg, in payment 
of an account due W. P, Willis & Co, 
of New York, delivered to Mr, Johnston, 
the attorney of Willis & Co., at Pitts- 
burg, a check for $475, drawn upon R. 

Patrick & Co., of Pittsburg, 
This check was delivered to Mr. 
Johnston after 3 o’clock p,m. on the 
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12th, and was deposited by him for col- 
lection in the Anchor Savings Bank 
about 3:30 p. m.on the same day, by 
which it was sent to the First National 
Bank immediately after g o'clock a. m. 
on the 13th, and by the latter bank it 
was presented in the clearing house on 
the morning of the 14th of December, 
On that date R. Patrick & Co. suspended 
payment, and the check was returned 
through the Anchor Bank to Mr, John- 
ston, unpaid, who thereupon brought 
suit upon the original account against 
Finley, to which an affidavit of defense 
was filed averring payment of the ac- 
count, the real basis of which was that 
the check had not been presented in due 
time at the bank of Patrick & Co., and 
by reason of the negligence or want of 
diligence on the part of the payee Mr. 
Finley was discharged from liability. It 
appears that the Anchor Savings Bank 
was the only bank in the city of Pitts- 
burg that remains open after 3 o'clock 
p. m.,and, not being a member of the 
clearing house, it made its collections. 
through the First National Bank, a 
member of that institution, The clear- 
ing house was open from 9 o'clock a, m. 
until 12 o’clock m, of each day, and, ac- 
cording to the testimony of the repre- 
sentatives of the banks, the clearing- 
house list is made up each day about 3 
o'clock p, m, for the following day; and 
when this check was received by the 
First National Bank, on the morning of 
the 13th, it was placed necessarily on 
the list for the 14th, which was in exact 
accord with the custom and usage of all 
the banksin the clearing-house associa- 
tion. Whenthis check was delivered to 
the payee, Patrick & Co, had closed for 
the day, and it was impossible either for 
him or the Anchor Bank, with whom he 
deposited, to present it until the follow- 
ing day, 





LEGAL DECISIONS. 


Held: The undisputed facts of this 
case bring it within the principles of 


Loux v. Fox, 171 Pa, St. 68, For reasons 
given in that case, we think due dili- 
gence was exercised in presenting the 
check in question for payment, and the 
learned court below erred in directing 
a verdict for the defendant.—Willis v, 
Finley, supreme ct. of Pa., Jan. 6, 1896, 


Collateral Security—Stock of Pennsyl- 
vanta Corporation— Statute giving corpora- 
tion a lien for indebtedness of stockholder.— 

1, Act 1874, Sec, 7, makes certificates 
of stock in corporations formed under 
the act transferable at the pleasure of 
the holder, ‘‘subject, however, to all the 
payments due or to become due there- 
on,’ but provides that “no certificate 
shall be so transferred so long as the 
holder thereof is indebted to said com- 
pany unless the board of directors shall 
consent thereto,” Held, that the in- 
debtedness referred to in the last clause 
is not restricted to that growing out of 
the original subscription and subsequent 
calls and assessments. 

2. Acorporation is not estopped from 
asserting a lien on stock for a debt due 

‘it, as against a transferee thereof, by the 

fact that the certificate states that the 
shares are ‘transferable personaily or 
by attorney on the books of the com- 
pany,” without any reference to such a 
lien, 

3. An employer may trust his em- 
ploye to the extent of negligence with- 
out impairing his rights against the em- 
ploye, or giving the employe’s creditor 
any ground of complaint, if the em- 


ployer has no notice of such creditor’s 
rights. —National Bank of tne Republic 
v. Rochester Tumbler Co., supreme 
court of Pennsylvania, Jan. 6, 1896, 


PARTNERSHIP NOTES—AUTHORITY OF 
PARTNER DENIED — ENFORCEMENT BY 
BANK.—A New York bank brought suit 
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in Philadelphia on partnership notes, 
averring that it acquired them for value, 
before maturity, but not averring that 
it was a holder without notice. The 
affidavit of one partner averred that he 
had not signed the notes, knew nothing 
of them, did not authorize his partner 
to sign them; that the firm got no bene- 
fit from the notes, and that, if given by 
the partner, they were fraudulently 
given; he did not aver notice to the 
plaintiff of these facts. Held: Under 
these averments, the plaintiff bank is not 
entitled to summary judgment under 
the Procedure act of 1887, without any 
proof being required to be madeto a 
jury. There is not a specific and posi- 
tive averment in the plaintiff's statement 
of the whole facts in the plaintiff's title 
(there being no positive averment that 
they took the note without notice or 
knowledge of the fraud set up in the 
affidavit of defense.) Defendant, having 
averred the note was put into circulation 
fraudulently, was not called upon to 
aver in his affidavit of defense, that the 
plaintiffs are not dona fide holders, with- 
out notice. Rule for judgment dis- 
charged.—Tradesmens’ Nat. Bank v., 
Bachenheimer, court of common pleas, 
No. 3, Philadelphia, April 4, 1896. 
TEXAS. 

PROMISSORY NOTE—ALTERATION BY 
PAYEE.—I, The alteration of a note by 
the payee so as to have it bear interest 
from date, instead of from maturity, for 
the purpose of making it conform to the 
agreement of the parties, and without 
fraudulent intent, does not forfeit the 
original debt, 

2. But, since such alteration invalid- 
ates the note itself, it discharges the 
collateral security.—Otto et al. v. Halff 
et. al., supreme court of Texas, March 
23, 1896, 
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Promissory NoreE—ALTERATION—EF- 
FECT ON BONA FIDE HOLDER.—Action by 
the Farmers & Merchants’ Nat. Bank on 
anote. The following facts were de- 
veloped: 

B. Novich & Bro., desiring to raise 
money, requested Lewis Bros. to be- 
come accommodation indorsers for them 
on a note for $350, which Lewis Bros. 
agreed to do; and under their direction 
their bookkeeper partially filled out a 
note, using a printed form which, be- 
fore use, was as follows: 


“after date, promise to pay to the 
order of ——_—, ———, at ———, value received.” 


When so filled out by the bookkeeper, 
it read thus: 


“$350.c0. Waco, Texas, ——— 

“Four months after date, we promise to pay, to the 
order of ———, three hundred and fifty dollars 
at ———, value received.” 


And after it had thus been filled out, 
Lewis Bros, signed it as indorsers, and 
delivered it to Sam Novich, who added 
other words to it, making it read thus: 


"$350.00. Waco, Texas, July 8, 1893. 
“Four months after date, we promise to pay to the 

order of ourselves, three hundred and fifty dollars,at 

Waco, Texas, value received, with interest at the 


rate of 10 per cent. per annum from maturity. 








“Sam Novich. 
“B. Novich & Bro.” 


In this shape the note went into the 
hands of I. M. Pearlstone & Son, who 
sold it tothe bank. The bank acquired 
it before maturity, in due course of 
trade, for a valuable consideration, and 
without any notice that it had been 
added to or changed after Lewis Bros. 
had signed it as indorsers, The maker 
had no authority to add the interest 
clause, and in the form of the note there 
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was neither blank nor words indicating 
that any rate of interest should be ex- 
pressed, 

Held: The addition of the interest 
clause was a material alteration and 
being made without the consent of the 
indorsers, the note is invalid as to them, 
even in the hands of an innocent holder. 
No action can be had against them upon 
the note, and there being no previous 


indebtedness on the part of the in- 


dorsers, they having received no benefit 
from the execution of the note, no re- 
covery can be had against them for the 
money advanced upon it.—Farmers & 
Merchants’ Nat, Bank v, Novich et al., 
supreme court of Texas, March 23,1896. 


Promissory NoTE—ALTERATION—AD- 
DITION OF MAKER,—To add a name toa 
note, as a joint maker thereof, without 
the knowledge and consent of the orig- 
inal maker of the note, after it has been 
transferred, is a material alteration 
thereof, and discharges the original 
maker from liability thereon.—First 
Nat, Bank of Cameron v. Ford, court 
of civ. app. of Texas, March 5, 1896. 


WASHINGTON. 

Demand and Notice. In Benedict v. 
Schweig,the supreme courtof Washing- 
ton (January 13, 1896) hold: 

1. Failure to present a note with joint 
and several makers to each of the makers 
for payment will discharge the indors- 
ers. 

2. Where an indorser and maker of a 
note live in the same city, depositing a 
notice of dishonor in the mail addressed 
to the indorser at the city without the 
street and number of .his residence, is 
not personal service of such notice. 
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BANKS AND EXPRESS 


lOWA. 


COMPANIES IN 


To the Editor :— 

I beg to inclose you herewith copies 
of three bills, two of which were passed 
by our legislature. The first bill intro- 
duced was by Mr, Potter and is marked 
House File No. 306. This was the 
original bill introduced by the Bankers’ 
Committee of this state. This bill 
passed the committee after a hard fight 
and was introduced into the House, 
taking its position on the calendar, It 
was also introduced into the Senate,but, 
owing to the fight made upon the bill by 
private bankers, who feared it might 
subject them to taxation, the bill was 
defeated. 

There were two other bills. Senate 
File No. 145, introduced by Senator 
Funk into the Senate. This passed the 
Senate and went to the House. At the 
same time the Wells’ Bill, No, 298, was 
introduced into, and passed, the House. 
During the last week of the session there 
was an onslaught made on these two 
bills by the express lobbyists and other 
corporations, and in order to get the 
Funk bill, Senate File No. 145, passed, 
Mr. Potter substituted Senate File 
No. 145 for House File No. 306, 
so that both of these bills have now 
passed both Houses and have been 
signed by the Governor and are a law, 
that is, Senate File No, 145 and House 
File No. 298. These are the two bills 
that are now in force. 

You ask if these are the measures the 
banks have been seeking. I will say 
that the secretary of the association 
was empowered to procure an attorney 
to draft a bill to be introduced into the 
Legislature. We, as a Legislative Com- 


mittee, met in Des Moines,” and House 
File No. 306 was presented. There was 
much objection to this bill owing to the 
clause for examination, as many of the 
private bankers feared that if the bill 
was passed it would subject their banks 
to taxation. The measure is somewhat 
drastic, at the same time it would have 
been an advantageous piece of legisla— 
tion, 

Your second interrogatory as to how 
the legislation which has actually been 
passed affects the bankers: I beg to say 
we are not affected in any way. It sim- 
ply brings the express companies under 
the supervision of the railway commis-— 
sioners, with power to make rates. It 
also makes them common carriers, The 
last clause is a good one for the reason 
that they had threatened to refuse to 
accept our currency if any of these bills 
went through. Now that they have be- 
come common carriers by law, they can- 
not refuse to accept anything offered to 
them. 

The Funk bill we believe to be a good 
measure and a just one, as it brings 
them where they are obliged to make 
such reports that we can ascertain what 
business they are doing in this state. 
They, at the same time, are obliged to 
pay 1 percent, upon their gross receipts 
and after we have ascertained just what 
their receipts and disbursements are, we 
are in a position to judge as to what 
legislation is necessary in the future to 
govern these companies. We have the 
entering wedge and propose now to fol- 
low up what we have done, but it is a 
hard task to fight such corporations. 

I think this year will show action upon 
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the part of all bankers throughout the 
country in endeavoring to bring the ex- 
press companies under the supervision 
of each state and subject to™some con- 
trol. 

The Funk bill is similar to the Mis- 
souri law with the exception that the 
Missouri law charges $1.25 upon their 
gross receipts. 


CuHARLEsS R. HANNAN, 
Council Bluffs, Iowa, 
April 27, 1896. 


1. THE BANKERS’ COMMITTEE BILL. 
(House File 306. Failed to Pass). 


A Bill for an Act to define and regulate banks 
and bankers within the State of Iowa. 

Be it Enacted by the General Assembly of the 
State of Iowa: 

Sec. 1. That all persons, partnerships and cor- 
porations who may be engaged in carrying pro- 
perty for hire and who may sell at points within 
the State of Iowa, drafts, checks, receipts or or- 
ders for money, to be paid by themselves, their 
agents, or by other persons or corporations at 
other points or who may give certificates of de- 
posits or receipts at points within the state for 
money received which they undertake to pay by 
themselves or agents, or by other persons or 
corporations at other points, without the actual 
transportation and delivery at such other points 
of the money thus deposited or receipted for; or 
who may carry property for hire and who may 
be engaged in paying within this state, such 
drafts, checks, or certificates of deposit, receipts 
or money orders drawn by themselves, their 
employes or others, at other points than the 
place of actual payment, or who may be engaged 
within this state in paying receipts given by 
themselves or agents, for money received for 
transportation without the actual transportation 
of the money from the points where such re- 
ceipts were given to the point designated in such 
receipts where the same are payable, or shall be 
actually paid by them,shall be deemed and taken 
to be engaged in banking business at all points 
within the state where they carry on any part 
of the business aforesaid, and if not incorpor- 
_ated as banks or banking associations under the 
laws of the United States, they shall be subject 
in all respects to the laws of Iowa, relative to 
bankers and state banks (other than savings 
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banks) within the state; and they shall be sub- 
ject to make the same returns and to the same 
taxation as state banks and bankers, at and 
from all points in the state where they carry on 
any partof the business aforesaid, and they 
shall further be required to keep and maintain 
at some pointin each county in the state in 
which they carry on any part of the business 
aforesaid, which point shall be designated in 
their returns to the state auditor, an amount of 
capital which shall at all times be unimpaired 
and equal to at least five thousand dollars, 
which shall be subject to taxation for all pur- 
poses. 

Sec, 2. That any person or corporation who 
shall violate or neglect or refuse to comply with 
any of the provisions of this act, shall forfeit 
and pay a penalty of fifty dollars per day for 
each and every day during the period of such 
default, one-half of which shall go to the pros- 
ecutor on whose complaint such penalty may 
be recovered, 

Sec. 3. This act being deemed of immediate 
importance shall take effect from and after its 
publication in the Des Moines Register and Des 
Moines State Leader. 


2, THE FUNK BILL. 


Senate File 145. Passed Senate and House—now a law. 


A Bill for an Act to provide for the taxation of 
express companies. 

Be it enacted by the General Assembly of the 
State of Iowa: 

Sec. 1. Any joint stock association, company 
orcorporation incorporated under the laws of 
any other state, conveying to, from or through 
this state, or any part thereof,money, packages, 
gold, silver, plate, or other articles by express 
or contract with any railroad company, or the 
managers, lessees, agent or receiver thereof,not 
including railroad companies engaged in the 
ordinary transportation of merchandise and 
property in this state, shall be deemed to be an 
express company, and every such express com- 
pany shall, on or before the first Monday of 
May of each year, make and deliver to the au- 
ditor of state a statement, verified by the oath of 
the officer or agent making such report, show- 
ing the entire receipts of each agent of such 
company doing business in this state, for the 
year next preceding the first day of March for 
and on account of such company, including its 
proportion of gross receipts for business done 
by such company in connection with other 
companies; provided, that nothing herein con- 
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tained shall release such express companies 
from the assessment and taxation of their tan- 
gible property in the manner that other tangible 
property is assessed and taxed. Such company 
making statement of such receipt shall include 
as such all sums earned or charged of the busi- 
ness of such preceding year, whether actually 
received or not. Such statement shall contain 
an abstract of the amount received in each 
county and the total amount received from all 
the counties. Incase of the failure or refusal 
of such express company to make such state- 
ment before the first Monday of May, it shall 
then be the duty of each local agent of such ex- 
press company within this state annually, be- 
tween the first day of May and the first day of 
June, to make out and forward to the auditor 
of state a similar verified statement of the gross 
receips of his agency for the yearthen next pre- 
ceding the first day of March. When such 
statement is made, such express company shall 
atthe time of making the same, pay into the state 
treasury the sum of one dollar on each one hun- 
dred dollars of such receipts. And any such 
express company failing or refusing for more 
than 30 days after the first day of June in each 
year torender an accurate account of its re- 
ceipts in the manner above provided, and to 
pay the required taxes thereon, shall forfeit one 
hundred dollars for each additional day such 
statement or payment shall be delayed, to be 
recovered by an action in the name of the state 
of Iowa on the relation of the auditor of state in 
any court of competent jurisdiction, and the at- 
torney-general shall conduct such prosecution; 
and such company, corporation or association 
so failing or refusing shall be prohibited from 
carrying on said business in this state until such 
payment is made, 
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Sec. 2. This act being deemed of immediate 
importance, shall take effect and be in force 
after its publication in the Iowa State Register 
and Des Moines Leader, newspapers published 
at Des Moines, Iowa. 


3. THE WELLS BILL. 


House File 298. Passed House and Senate and now 
a law. 


A Bill for an Act declaring express companies, 
operating and doing business in this state, 
common carriers, and providing for their 
regulation and control by the railroad com- 
missioners. 

Be it enacted by the General Assembly of the 

State of Iowa: 


Sec. 1, That all express companies, operating 
and doing business in this state are hereby de- 
clared to be common carriers, and all laws so 
far as applicable, now in force or hereinafter 
enacted, regulating the transportation of prop- 
erty by railroad companies, shall apply with 
equal force and effect to-express companies. 

Sec. 2. The railroad commissioners of this 
state shall have general supervision of all ex- 
press companies operating and doing business 
in this state, and shall inquire into any unjust 
discrimination or neglect or violation of the 
laws of this state governing common carriers, 
by any express company doing business there- 
in, or by the officers.agents or employes thereof, 
and said railroad commissioners are empowered 
and directed, so far as it may seem expedient 
and practical under existing statutes to make 
for each express company doing business in 
this state, as soon as practicable, a schedule of 
reasonable maximum charges or rates fortrans- 
porting any kind of property carried by such 
express companies, 


THE MISSOURI NATIONAL BANK. 


We publish elsewhere the statement of con- 
dition of the Missouri National Bank of 
Kansas City, Missouri, at the close ot busi- 
ness on May 7, 1896. The bank began busi- 
ness on Jan. 2, 1891, with 38 depositors, which 
mumber has now increased to 2,612. Semi- 
annual dividends of 3 per cent. ($7,500) have 
been paid to stockholders on the first days of 
January and July of each year, the last divi- 
dend having been paid Jan. 1, 1896. These 
figures disclose a successful career and speak 
well for the efficiency ofthe management. The 
bank offers to the business public a reliable, 


permanent, conservative and accommodating 
banking institution. Itis well located for the 
handling of bank collections. Major Calvin 
Hood, of Emporia, Kansas, ana Charles J. 
Lantry of Topeka, have recently become di- 
rectors of the institution and have brought to 
the bank increased prestige, flowing from their 
Kansas connections. 

The bank’s officers are D. V. Rieger, presi- 
dent; Henry C. Kumpf, vice-president, and R. 
D. Covington, cashier. The directors are Cal- 
vin Hood, Charles J. Lantry, F. H. Kump, 
Henry C. Kumpf, D. A. McKibben, D. V. 
Rieger and Seth S, Serat. 
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PAYMENT OF CHECK ON THE INDORSEMENT OF A FICTITIOUS PAYEE. 


THE BEDELL FORGED CHECK CASE DUPLICATED IN CINCINNATI, OHIO, 


A case has arisen and recently been 
decided by the Hamilton County Court 
of Common Pleas in Cincinnati, Ohio, 
which in all essential features is the 
counterpart of the Bedell scheme of 
forged checks which was before the 
New York courts a few years ago; but, 
differing from the legal outcome of 
Shipman v. Bank of the State of New 
York (involving the Bedell forgeries) the 
Ohio county court reaches a conclusion 
directly opposite to the New York de- 
cision and one more gratifying to bank- 
ers, as embodying the more just and 
common sense view of the protection 
which should be afforded them in the 
payment of checks recklessly issued by 
customers to mythical beings, with 
whom they suppose they are doing busi- 
ness. 

In bare outline, the facts of the Ohio 
case are these: A Cincinnati building 
and loan association, had a rascal for 
an attorney, whose duty was to examine 
and report upon the title of property of- 
fered as security for loans. The attor- 
ney submitted an application fora loan 
by one Caroline Beckler, supposed to be 
his client but in reality a fictitious per— 
son, upon certain described property. A 
committee examined the property and, 
finding it to be sufficient value to war-— 
rant a loan of the amount asked, direct- 
ed their attorney to examine the title. 
The attorney made a favorable report 
upon the title and produced a supposed 
mortgage by Caroline Beckler, which 
was not subjected to any scrutiny; 
thereupon the loan association’s check 
for one-half the amount of the loan was 


drawn upon a Cincinnati bank payable 
to the order of Caroline Beckler, and 
handed the attorney to be delivered by 
him to the payee. The attorney in- 
dorsed the check ‘‘Caroline Beckler;” 
under that signature he placed his own; 
and received payment over the counter 
at the bank, where he also kept an ac- 
count. A similar check was drawn 28 
days later for the balance of the loan, 
which followed the same course, When 
these two checks were returned, with 
other vouchers, to the loan association, 
the treasurer examined the returned 
checks, saw the attorney’s name on the 
two checks, and thereby knew that he 
had withdrawn the money. All the re- 
turned checks were also submitted to a 
semi-annual committee of audit, who 
reported everything correct. The at- 
torney’s name on the Beckler checks 
made no impression on the minds of 
either treasurer or committee. About 
four months’ later, when the attorney 
absconded, the forgery was discovered; 
and the loan association brought suit 
against the bank to recover $4,000, the 
amount paid on the two Beckler checks. * 

Recovery from the bank is denied by 
the Hamilton County court in a volum- 
inous opinion, and the considerations 
which influence the decision may be 
gathered from the following partial syn- 
opsis: 

1. The loan association was negligent 
in its conduct of the transaction, exer- 
cising no supervision whatever over the 
acts of its attorney, although he assum- 





*Rurnet Woods Building & Sav. Co. v. German Nat 
Bank of Cincinnati. 





FICTITIOUS INDORSEMENT OF CHECK, 


ed to act both as agent for the company 
and attorney for a pretended client. 

2. If the drawer by negligence per- 
mits a check to be drawn to whomso- 
ever a dishonest agent may designate, 
under such circumstances that the 
drawer ought to know whether the tran- 
saction is dona fide or not, it is as if he 
gave authority to such person to fill in 
such name for the payee as he might 
choose. 

3. The corporation was acting through 
its attorney, Schrader; his acts in carry- 
ing out the steps necessary to the only 
kind of transaction it was authorized to 
engage in were its acts; the one fact on 
which only its dona fide transaction of 
business could be predicated was the 
fact it intrusted to him to ascertain the 
genuineness of; it abandoned to him its 
entire functions, and_its officers were 
but the blind instruments of his dishon- 
est will. The drawing of the check was 
but the last step in a transaction com- 
pleted by that act. It made no com- 
plete transaction severable from the 
whole, Without the antecedent steps 
the check had no meaning at all, and 
the insertion of the name of the payee 
dated back to the time when Schrader 
first bought the money. It was not the 
case of a third person coming in and 
making an independent fraudulent rep— 
resentation on the strength of which the 
drawer innocently draws a check; but 
it was an act which tainted the entire 
transaction from its inception. 

The fraud was the representation to 
the association that Caroline Beckler 
was areal person: that representation 
went into the check, and the corpora- 
tion made that representation to the 
bank, The loss did not occur because 
the bank failed to discover that Caroline 
Beckler was non-existent; but because 
the plaintiff, through its negligence, 
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permitted the representation to be made 
that that name represented a real per— 
son. The liability of bankers is based 
on real transactions with their custom— 
ers, They deal with instruments which 
are recognized by the law merchant as 
checks drawn by a real person to a real 
person. It is not the custom of drawers: 
of checks to deal with fictitious payees; 
nor do bankers engage to pay such 
paper. It is true that where the drawer 


in good faith, innocently and in ignor- 
ance draws a check, through the fraud 
of a third person, to a fictitious payee, 
it is the law that the bank and not he 
shall. suffer: but it is not the law that 
when the check is so drawn through the 
negligence of the drawer himself, and 


in connection with the actual draw- 
ing of the check itself, he can still pro- 
test his innocence, throw the entire bur- 
den upon the bank, and escape all lia- 
bility. He is the author of his own in- 
jury, and he alone should suffer. 

4. Shipman v. Bank of the State of 
New York, 126 N, Y, 3, is very like the 
case at bar and would be strong author- 
ity for plaintiff, but for one important 
fact. Under the New York practice the 
court of appeals do not go into the 
weight of the evidence. They regard 
the findings of the court below as con- 
clusive on that part of the case, and 
concern themselves only with determin- 
ing the law applicable to the facts so 
found. It was found below that the 
plaintiffs were not negligent and the 
court of appeals contented itself with 
remarking that they could not say that 
there was no evidence to support that 
finding; but they did not determine the 
question whether or not the plaintiffs 
had been negligent. This fact destroys. 
the case as an authority in this case. If 
the court had gone into the evidence 
they would have found acase of negli- 
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gence differing only in degree of gross- 
ness from the case at bar. 

5. On principle, authority and justice 
plaintiff ought not to recover, It isnot 
important whether the case be based on 
estoppel, negligence, or the higher 
ground that the plaintiff ought not to 
recover for its own wrong; but looking 
at it in the worst aspect for the bank, 
the plaintiff can recover from the bank 
for paying its check contrary to its di- 
rection, and the bank can recover from 
the plaintiff for its negligence. There- 
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sult to the parties is the same, and cir- 
cuity of action is avoided by leaving the 
parties where we find them, and giving 
judgment for the defendant.* 


*The case of Old Ninth Ward Homestead Co. v. 
Western German Bank, involves substantially the 
same facts as Burnet Woods Building & Sav. Co. v, 
German Nat. Bank, and the same conclusion is reached 
init. Schrader perpetrated a similar traud on the 
plaintiff, obtained the check drawn on the defendant, 
andcashed it at the German National Bank. That 
bank sent it through theclearing house, and the de- 
fendant paid it. Thecheckon its face indicated that 
it was a loan tothe payee. The check was payable, 
not to order, but to the party named. 


PROTECTING SAVINGS FROM INFLATIONISTS. 


What the business men have been learning— 
the lesson that they have had ground into them 
by experience and observation,cannot be better 
presented than by astory told by a Western mer- 
chant who went to New York not long since to 
borrow some money with which io develop an 
enterprise. He had abundant security that 
would be considered gilt-edged in ordinary 
times, so he did not anticipate serious trouble in 
obtaining the tunds. This is the way he told 
of his experience: 

**I went intothe office of the manager of a big 
financial concern to whom I had letters of in- 
troduction,” said the Westerner, ‘‘and stated 
my business. I told how much money I wanted, 
what I wanted it for, and how I proposed to se- 
cureits payment. He listened tome patiently, 
but when I had concluded he politely informed 
me that he could not accommodate me. I was 
surprised and somewhat put out, and asked 
rather heatedly, ‘Why not?’ 

‘**T would like to let you have the money’, 
he replied, ‘for to tell you the truth, we havea 
large accumulation of idle capital, and the se- 
curities you offer would be entirely satisfactory 
in normal times, but we are putting out very 
little permanent money now and cannot enlarge 
our risks until conditions are different—the 
skies clear. Tobe entirely frank with you, we 
do not feel that we world be dealing honestly 
by ourselves and our clients if we were to lend 
their money until we have better assurances 
that we will get back as good a dollar as we put 
out. This agitation for the inflation of our cur- 
rency by the free and unlimited coinage of silver, 
while I do not believe it can prevail, is neverthe- 
less unsettling and destructive to confidence.’ 

“TI asked him,” continued the merchant, 
‘‘what special interest he represented—what the 
capital he controlled represented—what it came 
from, etc. I confess 1 was prejudiced against 
the notion of a large accumulation of idle money 
when 1 wanted some on good security and 
could not get it. I was troubled with visions 
of bloated bondholders, plutocratic plunderers 
of the downtrodden, and all that sort of thing, 
and I was pretty hot and full of argument. 

‘**We represent all kinds of people,’ replied 
the trust company manager. ‘I will show you 


something that may interest you. I will pre- 
face it with the statement thatI personally 
am not worth $25,000, and that I am _ working 
here ona salary. I am merely a trustee of 
other people’s funds.’ With that he took out of 
his desk a bookful of names and addresses from 
which he began to read and make comments as 
he went along. One name was that of a trustee 
of an estate who wanted a safe investment for 
a few thousand dollars, the patrimony of a child 
who would not attain its majority for fifteen 
years. ‘Here's an account from asavings bank 
in Pennsylvania that was received only yester- 
day. accompanied with a note from the presi- 
dent, explaining that we must use special care 
in investing it as it was the savings of an in- 
dustrial community numbering several hun- 
dreds of depositors. The total amount being 
only about $20,000, the average for each indi- 
vidual could not exceed $40 to $50. 

***We have scores ot similar accounts on our 
books, and the money of that kind intrusted to 
our keeping probably represents the small sav- 
ings cf 75,000 people, if not more. Then we 
have the funds of insurance companies, which 
are in their way savings banks. Upon their 
solvency and the safety of their investments de- 
pend the security of tens of thousands of famil- 
ies. Itis through them that provident fathers and 
husbands have made provision for their famil- 
ies in the event ofdeath. We have a few indi- 
vidual accounts that run as high as $50,000 and 
$100,000, but not many. The great bulk of the 
money that is placed with us to invest repre- 
sents in one form or another small savings. It 
is another illustration of pennies running into 
the dollars,dollars into the thousands, and thou- 
sands into the millions. Those are the interests 
we stand guard over. The rich men can and do 
look out for themselves, They are more often 
borrowers than lenders, anyway. Do you wonder 
that we do not want totake chances or that we 
will not let out our trust fund while those sec- 
tions of the country that produce great borrow: 
ing classes are agitating for a condition of af- 
fairs that will enable them to pay back the 
money they borrow from us in dollars worth 
only half as much?—Washington Correspond- 
ence Louisville Courier-Journal. 
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National Bank Opening Deposit Office 
in Another Place. 


PHILADELPHIA, PA., May 7, 1896. 
Editor Banking Law Journal: 


DEAR S1r:—Is it lawful for a national bank in 
this state to establish an office at another town 
in the same state to receive deposits? 

= * 


We think not. Section 5134 of the 
U. S. Rev. Stat. provides that the or- 
ganization certificate of a national bank 
shall state ‘‘the PLACE where its opera— 
tions of discount and deposit are to be 
carried on, designating the state, terri- 
tory or district, and the particular 
county and city, town or village.”” Sec- 
tion 5190 provides that “ the usual busi- 


ness of each national banking associa- 
tion shail be transacted at an Office or 


banking house located in the PLACE 
specified in its organization certificate.” 

The Supreme Court of the United 
States (Merchants’ Bank v. State Bank, 
10 Wall. 604) have declared that this 
latter section should be liberally con- 
strued and where a cashier of a nation— 
al bank purchased gold and certified a 
check in payment therefor, at the bank- 
ing house of another bank, the transac- 
tion was upheld, the court remarking 
ing that large and important transac- 
tions are frequently unavoidably done 
away from the bank’s office, at the prop- 
er place, by the cashier in person or by 
correspondents, or other agents. 

But it seems to be clear that such 
“liberal construction” would not permit 
a national bank to establish a branch 


office in another place for the purpose 
of receiving deposits, paying checks and 
the like. The Fidelity National of Cin- 
cinnati made an arrangement with the 
Second National of Springfield, Ohio, 
by which the Springfield bank should 
cash at its banking house at Springfield 
checks there presented by Fidelity de- 
positors, resident at Springfield. Sub- 
stantially, the establishment of an office 
or agency in another place for the pay 
ment of its checks. The Federal court 
(Armstrong v, Second Nat. Bank, Dist. 
Ct. S. D, Ohio, W, D. 38 Fed. R. 883) 
held that under section 5190 ‘‘it certain- 
ly would not be competent for a na- 
tional bank to provide for the cashing 
of checks upon if at any other place 
than at its office or banking house.” 
The result in this case was that the 
Springfield bank lost the amount of sev- 
eral checks drawn on the Fidelity which 
it cashed on the eve of the latter's fail- 
ure, for while it held a credit balance in 
favor of the Fidelity greater than the 
amount of the checks, it was not per- 
mitted to charge the checks against it. 
It is plain that the policy of the na- 
tional bank act does not embrace branch 
banking. The plain implication from 
section 5155 U. S. Rev. St. granting 
the special privilege of having branches 
to converted state banks with branches, 
is that it was not intended that national 
banks generally should have branches, 
This is also seen in the act of May 12, 
1892, which permitted any national bank 
in Chicago, designated by the World's 
Columbian Exposition, to conduct a 
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banking office upon the exposition 
grounds, limiting its operation to the 
two years running from July 1, 1892, to 
July 1, 1894. 

Just what would happen if a national 
bank in a certain place should opena 
deposit office in another place, we are 
unable to say, Whether the comptrol- 
ler, in righteous wrath, would swoop 
down upon the agency and order it to 
shut up shop, or whether it would be 
permitted to run along, leaving any 
subsequent troublesome developments 
for the civil courts, is matter for con- 
jecture. But it is quite clear that the 
national bank act confers no power or 
authority upon a national bank to open 
a branch office and receive deposits in 
another town, and if such an office were 
established, it would be without author- 
ity of law. 


Payment of Depositor’s Notes—Right to 
Charge Note to Indorser’s Account. 


ANDOVER STATE BaNK, 
ANnpDovER, N. Y., May 8, 1896. t 
Editor Banking Law Journal: 

Dear Sir:—1. Whatauthority can be cited for 
your reply to ‘‘Inquirer” of Binghamton, N.Y., 
Apl. B. L. J., p. 276? 

See American Banker of Nov. 27, 1895, p. 
2224, in which the same question is answered 
exactly opposite, 

2. What is the law of New York in regard to 
the right of a bank to charge a note owned by 
the bank to the account of an indorser? 


Yours truly, 
J. M. BrunpDAGe, 
Cashier. 


1. The statement in the ‘‘American 
Banker” (November 27, 1895, p. 2224), 
referred to, that when the note of A, 
made payable at his bank, is presented 
for payment, the bank has no authority 
(having made no arrangements with A 
as, to the disposition of the note) to pay 
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the note and charge to A’s account ;that 
such is the law of New York, and the 
same rule holds good in all the states— 
is absolutely erroneous. 

In support of our statement that un- 
der the law of New York A’s bank has 
the right to pay and charge up its cus- 
tomer’s note, made payable there, the 
same as if it was his check; that the 
bank not only has the right to, but 
must, pay, if the deposit is sufficient for 
the purpose, we cite Indig v. National 
City Bank, 80 N, Y. roo. In that case 
the N. Y. court of appeals say: 

‘‘The note, in so far as relates to its 
presentment at the bank, and_ the 


duties of the bank in respect to it, was 
equivalent to a check drawn by the 
maker upon the bank where the note 
was made payable.” Citing Aetna Nat. 
Bank v. Fourth Nat. Bank, 46 N. Y. 88. 

The law of Pennsylvania is the same 
as that of New Yorkin thisrespect. In 
some of the other states, the rule is that 
the bank may pay, but it is not obliged 
so todo in the absence of express in- 
structions, while in still others, the law 
is that a bank has no right to pay a de- 
positor’s note, made payable at the 
bank, in the absence of special instruc- 
tion soto do. Instead of there being 
one uniform rule on this subject, there 
exists a variety of rules among the 
states. We are prepared to cite author- 
ities in support of these propositions, 
should any of our readers be interested 
in acquiring more specific knowledge 
upon the subject. 

2. It is the undoubted right of a bank 
to apply money of a customer held on 
general deposit, to the payment of any 
matured demand it has against him, 
whether as maker or indorser. Com- 
mercial Bank v. Hughes, 17 Wend. 94. 
See also article in this number entitled 
‘*Charge of Unpaid Note to Indorser’s 
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Account” for discussion. of bank’s duty 
to charge protested note up against ac- 


count of indorser in certain’ stated 


cases. 


—_>—__——_- 


Indorsements “for Collection.”’ 


THE NATIONAL BANK OF ForNEy, } 
Forney, TEXAS, May 6, 1896. } 


Editor Banking Law Journal, 


Dear Si1r:—There appears to be considerable 
confusion in regard to the stamp ‘‘for collection.” 
It is pretty generally understood that this in- 
dorsement relieves the user from all responsi- 
bility in matters of previous indorsements, but 
such is clearly not the case. This indorsement 
is notice to all subsequent indorsers that the 
title to the paper is still in the party making the 
indorsement, but it does not relieve the bank 
making it from responsibility on previous un- 
restricted indorsements. The only trouble is 
caused by the loose censtruction of the courts 
in their decisions, for they would imply that in 
case the bank making such an indorsement 
after an unrestricted indorsement, could prove 
by outside evidence that they took the draft for 
collection, and did not pay the money out until 
they had received credit, then they would not 
be responsible for errors in the first indorse_ 
ment; but they do not say this in plain words 
that I have been able to see. 

We should be able to get the history of paper 
from the eight corners, and not have to depend 
on outside evidence. When a draft is indorsed 
toa bank in blank it snould mean to all who 
have anything to do with the draft that it is the 
‘property of the bank, If the first indorsement 
was for collection, then everyone through whose 
hands it passed afterward would know its exact 
status, but whenthe court allows the second in- 
dorser to prove by outside evidence that he was 
merely the holder for collection all former rules 
are upset, and we are left inthe dark worse than 
ever, 

Such a position by the court forces all banks 
to have all indorsements fully guaranteed or to 
refuse payment on every thing thatis presented. 


Yours truly, 
G. W. Voters, 


We are unaware of any general mis— 
understanding to the effect that one 
making an indorsement ‘‘for collection” 
is relieved of all responsibility. We 
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think the decisions make it clear that it 
is the indorsee, not the indorser “‘for col- 
lection,” who is the party relieved. The 
indorsee ‘‘forcollection” takes as agent, 
not owner; hence is not responsible. 
The indorser ‘“‘for collection” (unless 
himself an indorsee ‘‘for collection” 
from a prior indorser) is the apparent, 
if notthe actual owner; and is liable 
upon his indorsement as a guarantor of 
genuineness. 

All the decisions on this subject are 
collected and published in the BANKING 
Law JournaL for February, 1896, and 
the decisions in the Park—Seaboard— 
Eldred bank cases illustrate the re- 
sponsibility perfectly, and negative the 
statement in above correspondence that 
the decisions imply that a bank making 
an indorsement ‘‘for collection” after an 
unrestricted indorsement, could prove 
by outside evidence that it took the 
draft for collection, and escape respon- 
sibility. The condensed facts in those 
cases are: 

A draft for $8,by First National Bank, 
Wallingford, Conn., on National Park 
Bank, New York, was raised by the 
payee to $1,800, indorsed in dlank to 
(but taken only for collection by) the 
Eldred Bank, who indorsed ‘‘for collec- 
tion”’ to the Seaboard, who collected the 
increased amount of the Park, The Sea- 
board paid over the amount to the El- 
dred Bank, who paid over the amount 
to the payee. The Park Bank is held 
not entitled to recover of the Seaboard, 
because the latter was a mere indorsee 
‘for collection,” but is held entitled to 
recover of the Eldred Bank the{amount 
paid. The Park could not recover from 
the Seaboard because the latter was a 
mere indorsee ‘‘for  collection’’—an 
agent, shown to be such by the paper 
itself, and as such not responsible. But 
the Park could recover of the El- 
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dred Bank because while that bank was 
in facta mere agent of the payee to 
collect, shat fact did not appear on the 
paper itself; on the paper, the Eldred 
Bank appeared to have received the 
draft by unrestricted indorsement; it 
was therefore apparent owner, and as 
such, liable exactly as if the real owner, 
outside evidence being held inadmissi- 
ble to change the character of its rela- 
tion. This decision authorizing re- 
covery from the Eldred Bank shows the 
error in the view of our correspondent 
that the courts would allow an indorser 
to escape liability by introducing out- 
side evidence that he was a mere agent. 
In effect, it holds that one to whoma 
draft has come by unrestricted indorse- 
ment, and who indorses it ‘‘for collec- 
tion,” will be held responsible for the 
genuineness of the paper so indorsed 
by him; and will not be allowed to prove 
by outside evidence that he took the 
draft merely for collection, and thus es- 
cape liability. 

On the general subject of the effect 
of indorsements ‘‘for collection,” the 
decisions are explicit enough, but the 
undetermined question now is, the cor- 
rect policy of the banks in view thereof, 
On this branch of the subject we will 
welcome communications, 


Revocation of Check. 


CINCINNATI, May 12, 1896. 
Editor Banking Law Journal; 

Dear Sir:—A draws his check on a bank in 
Cincinnati in favor of B. B indorses and mails 
toC inlllinois, who forwards for collection 
through an Illinois bank. Before check arrives 
A stops payment. Cclaims A has no right to 
stop payment, and bank is liable. Please 
answer. 


ASSISTANT CASHIER, 
Under the law of Ohio a bank check 


is revocbale by the drawer before its 
presentation for payment, unless the 
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bank on which it is drawn has accepted 
or certified it; or othe: wise become com- 
mitted to its payment. Kahn v. Walton, 
supreme court of Ohio (1889) 1 B. L. 
J.22; and an action cannot be main- 
tained against a bank by the holder of a 
check for refusal to pay it, unless the 
check has been accepted, although there 
stands to the credit of the drawer on 
the books of the bank, a sum more than 
sufficient to meet the check. Cincinnati 
H. & D. R. Co. v. Metropolitan Nat. 
Bank, supreme court of Ohio, January, 
1896, 13 B. L. J. 187. 

In Illinois, on the other hand, it has 
been held that after a check has been 
passed into the hands of a bona fide 
holder, it is not in the power of the 
drawer to countermand the order of 
payment (Union Nat. Bank v. Oceana 
Co. Bank, 80 Ill. 212) and in that state, 
the check-holder has a right of action 
against the bank which refuses to pay, 
when in funds, although the check has 
not been accepted. 

In the case submitted, the check hav- 
ing been drawn and made payable in 
Ohio, is governed by the Ohio law 30 
far as the right of the drawer to revoke, 
and the obligation of the bank to the 
holder is concerned, under which, as we 
have seen, the drawer has the right to 
revoke and the bank is under no liabil- 
ity to the holder. 

If C, in Illinois, is a bona fide holder, 
he must go for A’s scalp; the bank is out 
of it. 


Interest on Note. 


» New York, May 5, 1896. 
Editor Banking Law Journal: 
Dear Sirn—A note dated May ist, 
‘‘Three months after date I promise to pay A. 
B. $500, with interest at the rate of 6 per cent, 
per annum.” Does the interest run from date 
or from maturity? L. 


reads: 


From date. 
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Powers of National Bank-—Lease of 
Banking Room before Organization 
Completed. 


——, May 5, 1896. 


Editor Banking Law Journal: 

Dear Sir:—Please state the law as to the 
power of a national bank, in process of organiz- 
ation,to bind itself by lease of a banking room in 
which to conduct its banking business. Has it 
the power so to do, or can it, upon perfection of 
its organization, repudiate the lease and make 
different arrangements? R. 


The question recently arose in Chi- 
cago growing out of the projected or- 
ganization of the Market National 
Bank which was not carried into effect. 
In January 1893 the proposed organiz— 
ers, duly executed, acknowledged and 
filed with the comptroller of the cur- 
rency an organization certificate for the 
organization of the Market Nat. Bank of 
Chicago, and a lease was made between 
Leander J. McCormick and the Market 
National Bank of Chicago of rooms to 
be used as ‘‘a banking office and for no 
other purpose” in the Major block, 
situated on the southeast corner of Mad- 
ison and La Salle streets, from May 1, 
1893, to April 30, 1898, at $13,000 per 
annum, payable monthly, The presi- 
dent and cashier took possession in June 
1893 and paid the rent accruing to July 
But the Market 
Bank of Chicago was never author-— 
ized by the comptroller to, and never 
did, commence business. McCormick 
the was made 
that the bank was legally organized as 
a national bank, and learned the con- 
trary in August 1893, when the officers 
informed him it had hever been author- 
ized to commence business, and offered 
to surrender the premises and lease, 
McCormick refused, and afterwards 
brought an action at law for rent up to 
May 1, 1895. The court denied him re- 
covery. (McCormick v. Market Nat'l 


22, 1893. National 


supposed when lease 
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Bank, 61 Ill. App. 33.) The national 
bank act provides that ‘‘no association 
shall transact any business, except such 
as is incidental and necessarily prelim- 
inary to its organization, until it has 
been authorized by the comptroller of 
the currency to commence the business 
of banking.” The court holds that the 
leasing of rooms as a banking office was 
not ‘‘ necessarily preliminary to its or- 
ganization.” Its act in this regard was 
not a defective use of a power, or the 
work of a merely de facto corporation, 
but a transaction which this de jure and 
de facto corporation was specially for- 
bidden to engage in. To make this 
lease it had no power. ‘“‘It is quite like- 
ly,” the court says, “‘that for the pur- 
pose of perfecting its organization, it 
might have rented a room in which its 
members could meet and pay in their 
respective subscriptions; and that it 
could also have purchased -books in 
which to record its proceedings, and 
hired a clerk to keep the record; these 
things might have been necessarily pre- 
liminary to its organization; but the 
renting of rooms as a banking office, 
and for no other purpose, could not 
have been ‘necessarily preliminary to 
its organization.’ ” 

The court holds that a national bank 
is not compelled to designate in its or- 
ganization certificate an office, street or 
number; the statute requiring it to 
state in its organization certificate the 
“place where its operations of discount 
and deposit are to be carried on” means 
the town or city, not the room, street or 
number in such town or city. 

The company, because it represented 
itself fully authorized to make the lease, 
is held not estopped from insisting upon 
its want of power. The court makes a 
distinction between cases of an abuse of 
power, or an improper exercise of judg- 
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ment, and the present, where there is 
an absolute want of power, and it re- 
fuses to enforce the agreement of lease, 
or recognize in it, a basis for a cause of 
action. 


Collecting Bank Surrendering Bill of 
Lading. 


ALTON, Ill., May 1, 1896, 
Editor Banking Law Journal: 

Dear Sir:—A bank receives for collection a 
draft drawn at ten days sight, with billof lading 
attached. Upon obtaining acceptance of the 
draft, it surrenders bill of lading to acceptor. 
Is it justified in so doing, or should it have held 
bill of lading for payment of draft? 

CASHIER, 


In the absence of any arrangement 
with or instruction from the owner of the 
bill of exchange as to holding the bill of 
lading for payment, the bank is justified 
in surrendering the bill of lading upon 
acceptance of the draft. See Chicago, 
St. Paul & K. C, Ry. Co. v. Commercial 
Bank of Manitoba, 58 Ill. App. 438. 


Application of Deposit pro tanto—At- 
tachment of Wages. 


CuMBERLAND, Md., May 14, 1896. 
Editor Banking Law Journal: 
DEAR SIR:—I. 


bank amounting to $234. 
held by the bank becomes due. 


A has a balance of account in 
His note for $400 
Has bank the 
right to apply what there is on deposit upon 
the note or must it wait until the deposit to A’s 
credit equals or exceeds the note? 

2. Are the wages of an employe subject to at- 
tachment in the hands of his employer in this 
state? TELLER. 


1. The bank has the right to apply 
the $234 in partial paymentof the note. 
Union Bank of Maryland v. Cochran,7 G. 
& J. 138. 

2. If the wages are not due at the 
date of the attachment, they cannot be 
attached, If the wages are due, they 
are subject to attachment, except that 
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to the extent of $100 they are absolutely 
exempt. In other words, in order to 
reach wages by attachment, there must 
be more than $100 in the hands of the 
employer at the date thereof, due and 
unpaid, and in that event the attach- 
ment can only reach the surplus due 
over $100, See code, Art 9, secs. 32, 33. 


A Case of Negligence in Collecting. 


PHOENIXVILLE, PA., April 15, 1896. 
Editor Banking Law Journal: 


Dear Sir:—If there is anything in the en- 


closed clipping that we ought to know, please 


give it to us sometime. 
CASHIER, 
[Enclosure. ] 


‘The suit of the Third National Bank of 
Greensburg, Ind.,against the Citizens’ National 
Bank of Lawrenceburg, to recover $5,000, has 
been decided in faver of the plaintiff, The 
Greensburg Bank sent a draft for that amount 
on the G. Y. Roots Company, of Lawrenceburg, 
to the Citizens’ Bank for collection, and the lat- 
ter failed to attend to the matter within the 
time ordinarily allowed for such collections. In 
the meantime the Roots Company failed, and 
the Third National Bank held the Citizens’ good 
for the amount.” 


National 
Ind., sends us 


The cashier of the Third 
Bank, of Greensburg, 
the following report of the case: 

‘July 31, 1895, we sent a draft drawn 
at sight to the Citizens’ National Bank 
of Lawrenceburg for collection, with no 
instructions except ‘for collection,’ 
They held till Aug. 8, when the drawee 
failed. They 


turned, 


then protested and re- 
But before the 
notice the drawer also failed. We sued, 
alleging negligence. They answered 


that they had oftén held similar drafts 


we received 


without complaint on our part and 
therefore consented, Our de- 
murrer was sustained. Trial was had 
on general denial; verdict ia our favor 
for full amount. Case has been appealed 


by them.”’ 


we 
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CURRENT NEWS AND TOPICS. 


Embracing Items of Interest in all the States. 


Readers are requested to communicate matters arising locally 


to enhance the interest and value of this department. 


A new law has been enacted in Ohio to pro- 
vide for the registration of land titles in the 
state and to simplify and facilitate the transfer 
of real estate, introducing what is known as the 
Torrens’ System. It will go into operation in 
September next. 


The House Committee on banking and cur- 
rency has decided to abandon definitely the at- 
tempt to report a general banking bill this ses- 
sion. Several meetings have been held to dis- 
cuss the bill of Chairman Walker (Rep., Mass.) 
but there has been so wide a difference of 
opinion over the details of the plan that it has 
been found impossible even to amend it to meet 
the views of a majority. The committee has 
adjourned until the next session of Congress. 


INTERNATIONAL CoOINs.—The House commit- 
tee on coinage, weights, and measures has de- 
cided by a unanimous vote to authorize a favor- 
able report on a resolution introduced by Rep- 
resentative C. W. Stone (Rep., Pa.) authoriz- 
ing preliminary proceedings looking to the 
adoption of international coins. The resolution 
provides that the President be authorized and 
requested to invite an expression of opinion 
from the other principal commercial nations of 
the world as to the desirability and feasibility 
of the adoption of international coins to be cur- 
rent in all the countries adopting them ata uni- 
form value, and to be specially adopted for in- 
voice purposes. If the expressions thus ob- 
tained from other nations are such as in the 
judgment ofthe President to render a_ confer- 
ence desirable, he is authorized to invite it at a 
time and place to be designated by him to con- 
sider and reporta plan for the adoption and use 
of such coins, composed of gold or silver or 
both. The President is authorized to appoint 
three representatives, subject to confirmation by 
the Senate. 


LEADING AMERICAN EXCHANGES—The third 
annual souvenir book, issued by Clapp & Co., 
bankers, Mills Building, N. Y., is not only a 
very handsome volume, but contains much in- 
formation ot practical utility. Among the val- 
uable statistical tables is one showing the pop- 
ulation of all states and territories, with total of 
all banking capital and capital per capita; aver- 
age national banks per capita; average savings 
banks per capita; percentages of earnings to 
capital and surplus of the banks; per cent. of 
losses; of expenses; of taxes, of net earnings 
and of dividends. It also contains all the 
weekly market letters of Clapp & Co., issued 
during the year; and full statistics of the oper- 
ations on all exchanges. 


Tue Ciry BANK oF HARTFORD.—At a recent 
meeting of the board of directors of the City 
Bank of Hartford,Conn,,Charles T. Welles was 
elected president to fillthe vacancy caused by 
the death of Gustavus F. Davis. E. D. Red- 
field was chosen cashier in place of Mr. Welles 
atthe sametime. Charles T. Welles entered 
the service of the City Bank as long ago as 1862, 
and in his 34 years of continuous service has 
progressed through every grade to the highest 
office within the gift of the institution, Mr. 
Welles has been cashier since 1885, and owing 
to Mr. Davis’ ill health, practically fulfilled the 
duties of manager. Mr. Welles is recognized 
as a conservative, vet progressive banker, aud 
holds many positions of trust. 


EARLY BANKING IN MONTANA.—One of the 
old-time lawyers of Billings, Mont., has been 
spinning early time stories to the Gazette, 
among them being the following: 

‘In the year 1852 H. H. Mund came in here 
from Deadwood to start a bank. Although he 
wasn’t exactly verdant, he hadn't been out West 
long, and had a very considerable respect for 
six shooters and other implements of a like na- 
ture, which were worn as Ornaments by almost 
everybody in those days. He had some exper- 
ience,too, in dancing in Deadwood, at which 
times he would become very playful and his 
antics afforded much amusement for those who 
gatheredto look on. Forthis and other reas- 
ons he had become very conservative and 
avoided mingling in any questionable so- 
ciety. 

‘‘The building in which the bank was to be 
located was a frame, and was not finished when 
Mund and the safe arrived; so the safe was put 
temporarily in a tent which was occupied by 
Tulley, Hart & Frieze, as a hardware store. 
Mund had been in these quarters but a few 
days when a rough, wild-looking man, dressed 
in Montana broadcloth, with a Winchester over 
one arm and a brace of six shooters in his belt, 
stepped into the tent, and, in a gruff voice, in- 
quired for the new banker. Mund was pointed 
to as the man wanted, and the Westerner ap- 
proached. 

‘**Ugh! Are you the new banker?’ said the 
stranger. 

‘** Yes, sir; anything I can do for you?’ 

‘‘The stranger reached down into his pocket, 
and in an instant up went Mund’s hands, and 
his face became as pale as death, while his 
knees knocked together and became so weak 
that he could not take refugein flight. 

‘‘A broad smile spread over the face of Tom 
McGirl, the cattle baron, as—instead of a six- 
shooter, as Mund expected—he drew out $25,- 
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000 in bills for deposit and asked in his gruff, 
business-like way: 
‘* ‘Are you ready to do a little business? 
‘‘The agony was over, and Mund’s pulse soon 
began to beat regularly again.” — Billings 
(Mont.) Gazette. 


PERILS OF THE FuruRE—Secretary of the Navy 
Herbert was the guest of honor at the banquet 
of the Cleveland Chamber of Commerce on the 
night of April 30th, and spoke in a most inter- 
esting and eloquent manner of the ‘‘Perils ot 
the future.” He was heard with rapt attention 
and his remarks were received with applause. 

The secretary sketched the progress of the 
United States for the last hundred years, notiny 
the various great issues which had come to the 
front from time to time, and incidentally re- 
marking that the civil war was worth all its 
cost, for it taught the people of the North and 
South to respect each other and ordained that 
the Union of the States should be perpetual. 
Coming down to the present time, he said. 

‘‘We are entering upon an era of enterprises 
that threaten to occupy,to the exclusion of others, 
all the ordinary avenues of human progress. 
The optimist may tell you that this is to be for 
the betterment of the conditions of human life, 
that large enterprises are to cheapen products, 
cheapen transportation, cheapen the distribu- 
tion of commodities among the masses of man- 
kind; but there is another side of the question, 
and we are not wise if we fail to look at it. 

‘‘The mammoth store in which you can get 
everything you want, and get it cheap, because 
of the immense volume of sales, is everywhere 
appearing. When the number of these stores 
increases, what is to become of the smaller 
trader? The railroad line stretching under one 
management from the shores of Lake Michigan 
to the Gulf of Mexico, or east and west from 
ocean to ocean, will be able to carry freight 
more cheaply than separate roads under differ- 
ent heads; but when all the railroad transport- 
ation shall be under the control of a few, and 
possibly of one great combination, what oppor- 
tunity will exist for new railroad enterprises? 

‘Industrial plants with millions of capital be- 
hind them, are rapidly taking possession of the 
field once occupied by smaller enterprises of the 
same character, and these smaller enterprises 
are destined to disappear before great combina- 
tions just as the small household industries that 
once dotted our land have given way before the 
march of labor-saving machinery. 

‘‘Human wit seems unable to devise, without 
dangerously curtailing the natural liberty of the 
citizen, any plan for the prevention of these 
monopolies, and the effect is the accumulation 
of vast wealth by the few, the narrowing of the 
opportunities of the many, and the breeding of 
discontent among the constantly increasing 
class of those who are dependent on the capital 
of others for the employmentthat isto give them 
their daily bread. Hence conflicts between 
labor and capital are to be of greater signifi- 
cance in the future than in the past. : 

‘‘The gravest problems that can now be fore- 
seen are to arise just here. Laborers have the 
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moral and legal right to make, and may be ex- 
pected always to maintain, combinations for 
their advancement. It is also undeniably true 
that as a result of organized effort wages during 
the last thirty years have materially advanced. 

**So far there is no doubt—the real question 
is, and is to be, one of limitations and methods, 
and the other factor in the problem is that large 
bodies of men, acting together in a common 
cause, are excitable and are especially liable 
when smarting under a sense of wrong, real or 
supposed, however intelligent they may be, to 
be led to extremes, and to be prompted to vio-— 
lence. 

‘There is still another fact that must not be 
forgotten, and that is that capital is often dom- 
ineering and exacting and unjust, that some- 
times in its greed for gain it intentionally pre- 
cipitates strikes that it may throw labor out of 
employment to secure a better market for pro- 
ducts already paid for.” 

The secretary believed that the saving com- 
mon sense and patriotism of the American 
people would adapt itself to these new condi- 
tions, 

In regard to the money question he said: 
‘‘Hamilton and Jefferson both understood that 
the bullion in a silver dollar and the bullion in a 
gold. dollar should equal each other in value 
as tested by the markets of the world. When 
Jefferson was President he stopped the coinage 
of the silver dollar because the difference of 
three or four cents between the value of our 
silver dollar and the value of the cheaper for- 
eign coin then in circulation was driving our 
silver dollar out of circulation. Later, when in 
the days of Jacksen it was seen that there had 
come to be three cents difference in the bullion 
value of the two dollars, the ratio was readjust- 
edto meet that difference. 

‘In those days the idea that Congress could 
legislate out of existence a difference of 50 cents 
in the value of the $2 would have been deemed 
chimerical, but now that we are accustomed to 
look to the government for material help in so 
many directions in our daily business,those who 
make these demands are claiming that Congress 
has already done things for special classes quite 
as beneficent and quite as marvelous as the 
keeping of gold and silverat 16 tor. 

I do not mean to say that men who advocate 
these propositions may not stop short of Social- 
ism, butif it be true, as is claimed, that the 
rate of wages paid our laborers is not the result 
of their own efforts nor of the value of their 
work, nor of the opportunities afforded in our 
country for profitable labor; if it be true also 
that Congress may by law double the price of 
the products of mines, and if government may 
act as banker to individuals, does not all this 
give color to the arguments of those who con- 
tend, as men of ability already do, that govern- 
ment shall go further and control all labor and 
distribute all its products? This is Socialism, 
one of the perils of the future.” 

What the people needed, the secretary said, 
was general education, supplemented by politi- 
cal education. ‘*We want leaders, educated to 
be above and beyond the arts of the demagogue, 
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but we want also more political education 
among the masses of the voters, more informa- 
tion on public questions spread abroad in the 
land. Inthis way, and this only, will we be 
able to guard against the perils of the future.” 


THE BANK OF BuFFALO,—At the recent an- 
nual election of the stockholders of the Bank 
of Buffalo, the following directors were chosen: 
Sherman S. Jewett, Charles H. Williams, Laur- 
ence D. Rumsey, George Urban, Jr., Sherman 
S. Rogers, Charles W. Pardee, Edwin T. 
Evans, John N., Scatcherd, Elliott C. McDougal. 
Mr. John N, Scatcherd’s retirement from the 
presidency was made the subject of the follow- 
ing minute which was unanimously adopted 
and entered upon the records of the bank: 

‘‘Mr. John N, Scatcherd accepted the presi- 
dency of this bank on 23d day of December, 
1892. Through the troublous times that began 
with the panic of the following year he safely 
conducted the institution intrusted to his care, 
and from the date of his election to the present, 
he has faithfully supervised its operations. 
This board learns with regret that the demands 
upon his time made by his great and increasing 
private business interests prevent his accept- 
ance of a re-election, They are glad to know 
that he will continue of their number, and that 
the bank which he has so well served will still 
have the benefits of his counsels in its direction 
and of his great personal influence in this com- 
munity.” 

Elliott C. McDougal,who has served the insti- 
tution ascashier fora number of years, was 
unanimously elected to the presidency. The 
Bank of Buffalo was organized in 1873, and is 
one of the strongest institutions in the city. 
Hon. Sherman S. Rogers was elected vice- 
president, and John L. Daniels and George 
Mead way, assistant cashiers, the post of cashier 
remaining, for the present, unfilled, 


RAISED CHECK BETTER THAN RAISED SALARY. 
—‘‘The account of the Nevada Bank draft 
swindlers’ work recalls a skillful job of check 
raising that wascarried out by an office boy who 
was employed by a friend of mine,” said a law- 
yer yesterday. ‘My friend was a cotten broker 
some years ago, and although he did a heavy 
business he employed only an office boy as an 
assistant. This boy was about 12 or 13 years 
old and as bright as they make them. He 
showed a natural ability fora business career. 
My friend’s bank balance was always large,but 
he had such confidence in the honesty of this 
boy that he permitted him to make his deposits 
and draw his checks, He paid the boy $8 a 
week, and one day he said to him: 

** ‘Now, Billy, you have worked faithfully for 
me, and I am going to raise your salary to $12 
a week.’ 

‘Billy didn’t seem elated over his advance- 
ment. When he turned up for work the next 
morning he said to the cotton broker: 

‘**T told my mother last night about my in- 
creased salary, and she won't let me take it. 
You know, mother’s a queer woman, and she 
says that when my father was my age he only 
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received $8 a week, and she doesn’t think it 
would be good for me to have more. She says 
that if I havetoo much money I am likely to get 
dissipated. Mother says that she would rather 
you pay me $8 a week, and then, if my work is 
satisfactory at the end of a year, you can make 
mea present of the difference between$8 and$12.’ 

‘‘This reply pleased the cotton broker, and he 
boasted to his triends about his jewel of a boy. 
Billy made out all the checks, even those for his 
own salary, and the broker signed them. Billy 
attended to having the bank book balanced. 
One week Billy was sick, and hisemployer had 
his book balanced and was surprised to find 
charged against him weekly checks for $80 in 
favor of his office boy. Acloseexamination showed 
that Billy had raised his $8 check to $80 each 
week, and he had been doing this for two years. 
He kicked against having his salary raised to 
$12 a week, because he could not raise a $12 
check as easily. My friend has attended to his 
own bank business since that time.” —N.Y.Sun. 


Citizens’ SraTE Bank, CounciL BLUFFs, 
Iowa.—The statement of the Citizens’ State 
Bank, Council Bluffs, lowa, at the close of 
business April 4, 1896, shows a capital of $150,- 
000, surplus and profits $60,885.08, and de- 
posits $1,035,615.36. Thereare no bills payable 
and no notes and bills rediscounted. Loans 
and discounts are $631,881.52; cash and ex- 
change $419,784.61, and with bonds, real estate. 
furniture, etc., the total resources are $1,246,- 
500. 44. 


NATIONAL SAFETY PAPER.—One of the largest 
checks drawn during 1895 was written on Na- 
tional Safety Paper, which is considered an ex- 
cellent security against alteration. George La 
Monte, tor and 103 Fulton street, New York, is 
the sole manufacturer of this paper, and offers 
$1,000 to the person who can prove a successful 
alteration on National Safety Paper. 


New York SAvinGs Banks.—The third annual 
convention of the Association of Savings Banks 
of the State of New York was held on May 20 in 
the rooms of the Chamber of Commerce, The fol- 
lowing resolutions were unanimously adopted: 


Resolved, That this association, representing 
the interest of 1,700,000 depositors, with de- 
posits aggregating over $700,000,000, solemnly 
protests against any and all efforts to change 
the gold standard now existing for the currency 
of the country, and affirms its conviction that 
any departure from this standard will not only 
impair the prosperity of the laboring classes, but 
that the only classes or individuals to be bene- 
fited would be the capitalist and foreign in- 
vestor, who would be quick to take advantage 
of the rise and ultimate fall in prices sure to 
follow a premium on gold. 

Resolved, That, in cur judgment, the future 
prosperity of the country and the welfare of the 
people demand not only that the gold standard 
shall be maintained, but the currency system 
now in use shall be so changed and remodelled 
as to meet and adapt it to the increasing needs 
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of commerce and equal in security and credit 
with the best in circulation by any of the civil- 
ized nations of the earth. 

Resolved, That certified copies ofthese resolu- 
tions be sent tothe President, to each member 
of Congress, to the Governor of this State, and 
generally to the press throughout the country. 


The president of the association, John Harsen 
Rhoades, made some forcible remarks in favor 
of a sound currency. He then alluded with sat- 
isfaction to the defeat of the bill to permit of the 
investment by savings banks in the bonds of 
Springfield, Newark and Kansas City, giving 
special credit for advice and personal efforts to 
Mr. Kilburn, superintendent of the Banking 
Department; he urged the need of action to 
compel proper registry in reputable banks and 
trust companies of all municipal bonds, whether 
city, county, or village, and, touching Greater 
New York, said: 


Under this act consolidating the cities of 
Brooklyn, Long Island City and Richmond 
County intoand with the City of New York, 
under the term of the Greater New York, it is 
evident, from objections made _ before the 
Mayors of these cities and by the terms of the 
memoranda filed by the Governor of the state in 
connection with his approval of this bill, that 
the right of the counties of New York and Kings 
to borrow money independent of the cities 
named will be restored. If this be so, then the 
constitutional limit of 10 per cent. indebtedness 
on the assessed valuation of real property con- 
tained in the city will be practically evaded and 
a large debt be ultimately created, outside of 
and in addition to the city debt, equal in its 
limit to 10 per cent. on the assessed valuation 
of the county, which is, of course, the same as 
the city, thus practically annuling the wise pro- 
vision now existing that the debt limit of cities 
shall be fixed by law, and creating a possibility 
for doubling this debt limit. 

The savings banks of this state now hold 
nearly, if not one-half of the entire net debt of 
the cities composed in the Greater New York, a 
sum equal toat least $70,000,000, It is, there- 
fore, of the utmost importance that our influ- 
ence should be exercised with the commission to 
be appointed by theGovernor,to prepare a charter 
for our new and larger city, toso properly ad- 
just the existing debts of these cities as is 
equitable and fair to each, and, more than all, 
to prevent the possibility of an undue increase 
of the same, especially in the direction of the 
powers to be given to restore Boards of County 
Supervisors; for upon these grave financial is— 
sues rests for many years to come the future 
credit of our city, which heretofore has been ot 
the highest and best in its character. The whole 
subject, in this regard, is fraught with danger 
and anxiety, and we certainly should take some 
action thereon. 

The following resolution relating to the prob- 
able effect on savings banks by the Greater New 
York bill was adopted: 
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Resolved, That the executive committee be 
requested and empowered to consult from time 
to time with the commission appointed to frame 
a charter for the Greater New York, with a view 
to secure not only a proper adjustment of the 
existing debts of the cities comprising the 
greater city, but to restrict, so far as possible, 
the use of power now vested in Boards of 
County Supervisors, to add additional county 
indebtedness over and above the constitutional 
limit of 10 per cent. for city indebtedness, as 
provided for in the constitution of the state. 


A discussion then took place in relation to the 
methods of business adopted by the Cass Realty 
Corporation, the subject being introduced by 
the president, who read several extracts from 
the advertisements of Mr, 
Rhoades said that while the savings banks were 
grossly libelled by 
would not deem the matter worthy of attention 
but for the fact that by them poor people,savings- 
bank depositors, were in danger of being de- 
frauded. Andrew Mills, president of the Dry 
Dock Savings Bank, also read some of the ad- 
vertisements of the same company, and said 
that he had no doubt the officers of the Cass 
Realty Corporation had rendered themselves 
amenable tothe law. Mr. Mills concluded by 
offering a resolution referring the matter to the 


that company. 


those advertisements, he 


executive committee to investigate, and prose— 
cute the officers of the company if they saw fit. 

A delegate said he understood that one man 
was the ‘‘Cass” Company, and that it would be 
beneath the dignity of the association to inter- 
fere. 

President Rhoades said that while that might 
be true, and that while it was also true that very 
little money had been 
banks for the corporation complained of, he 
thought it their duty to take some action. He 
asked the State Superintendent of Banking for 
his opinion on the subject. Mr. Kilburn 
that as a lawyer it was his opinion that the offi- 
cers of the Cass Realty Corporation had over- 
stepped the bounds of the law by their advertise- 


withdrawn from savings 


said 


mentsand had committed an indictable offense. 

The resolution was adopted. John P. Town- 
send, president of the Bowery Savings Bank, 
read a paper entitled ‘‘A Few Observations and 
Suggestions,” in which he strongly advocated 
the maintenance of the single gold standard and 
a sound currency. William Hanhart, assistant 
comptroller of the Emigrants’ Industrial Savings 
Bank, read a paper on ‘‘Trust Accounts,” and 
Andrew Mills read a paper on ‘‘Concerted Ac- 
tion of Savings Banks in the Purchase of Muni- 
cipal Securities.” 
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WEEKLY MARKET LETTER. 


Criapp & Co., Mitts Buitpine, N. Y. 


NEW YORK, THURSDAY, May 14, :806. 


FINANCIAL OUTLOOK. 


The world is a whispering gallery to which 
the ears of but few are attuned. The life which 
does all its best work is the voice of silence to 
the most of humanity. The national intelligence 
and conscience belongs to those powerful forces 
just outside the realm of sound. The persist- 
ency and development of both in face of all sur- 
face indication of decay is one of the marvels of 
the age. The manhood that combines the high- 
est grade of constructive faculty with the prac— 
tical associations to make such personal power 
effective is not too good for executive head of 
the leader of nations, 


STOCKS AND BONDS. 


Bonps.—The market continues quiet. In- 
vestment bonds appear steadily growing more 
valuable. See our last bond list. 


RAILWAY Srocks.—Stock Exchange transac- 
tions in April were 5,036,710 shares, against 
4,058,613 shares for April, 1895, and for Jan- 
uary, February, March and April were 14,325 ,- 
289 shares, against 11,396,476 shares in 1895. 
The January and February business of 1896 ex- 
ceeded January and February, 1895, the March 
and Apri: business was less. Last year in- 
dustries of the country followed bold specula- 
tion in commercial centres and by trust manip- 
ulators. This year general industries record a 
normal increase while speculation appears to 
lack snap and dash of brilliant leadership as in 
1895. 

St. Paul appears located along lines of thrift 
and a bountiful harvest, while on either side the 
rainfall has been insufficient or more than 
ample. Burlirgton and Rock Island lines 
represent the great corn belt that must ere long 
transport an immense tonnage Atchison just 
now seems afflicted with ‘‘Bug Reports” that 
may destroy half the crops along the lines. 
Northwest still retains its position west of Chi- 
cago, in comparison with Lake Shore east of 
that city. Southwestern railways all report 
crop prospects of the best. Last year low prices 
were made in January, February and March, 
while April, May and June led the bull cam- 
paign that culminated about Sept. 4, when 12 
active stocks sold at an average of 84.23 and 20 
stocks averaged 63.77. May 12, 1896, the 12 
stocks averaged 53.86and the 20 stocks averaged 
76.21. Our 1895 Souvenir Letters of Feb. 21 
and 28 advised buying, while Sept. 12 and 19 
letters predicted a decline. Were it not for the 
Jingo methods and uncalled for money disturb- 
ances, begun in 1893 and still persisted in, we 
would favor large purchases, expecting a great 
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advance would follow the appearance of one of 
the largest crops ever grown in the United 
States. 


INDUSTRIALS.—The new interest in sugar 
stocks may yet tire bulling it on rumors of an 
extra 5 per cent. dividend when Congress ad- 
jouras. General Electric liquidation by in- 
siders has again placed many shares with peo- 
ple unable to protect and advance values. We 
favor watching for a better place to invest. 
Lead and several other inactive speculative 
stocks appear doing a good business, Chicago 
Gas bulls appear giving out bull tips that the 
stock will touch 80. Maybe it will goto 60 or 
below, as usual when information is so cheap. 
Leather appears tugging against fate, Tobacco 
or ‘‘dynamite” appears in its usual role, good 
to let alone unless one has money and brains to 
spare. Cordage is as lifeless as those who 
killed it. Misrepresentation and fraud in In- 
dusirials may ere long become less reputable, 


COTTON. 


The Government report says usually 88.2 per 
cent. of the yearly planting is finished by May 
I, that 87.9 per cent. was planted this season 
on or before May 1, and that Virginia planting 
was but 20 percent., North Carolina 80 percent., 
Arkansas 84 per cent., Texas 85 per cent., 
South Carolina and Georgia go per cent., Miss- 
issippi 92 per cent., Alabama 93 per cent., Lou- 
isiana 95 per cent., Florida 100 percent, The 
report indicates contemplated increased acreage 
in every state, Virginia being 107 with indicated 
contemplated acreage of 47,864 in place of 44,- 
733 indicated acres in last season's June re- 
port; Louisiana 109,indicating acreage of 1,245,- 
395 against 1,142,567; Mississippi 110,indicating 
acreage of 2,735,830 against 2,487,119; South 
Carolina 111, indicating 1,348,348 acres against 
1,214,728 last season; Alabama III, indicating 
2,632,615 against 2,371,726 last season. Georgia 
113, indicating an acreage ot 3,468,334 against 
3,069,322 last season; Texas 115, indicating 
acreage of 6,700,391 against 5,826,427; North 
Carolina 117, indicating acreage of 1,228,713 
against 1,050,182; Argansas 123, indicating an 
acreage of 1,459,579 against 1,186,655 last sea- 
son; Tennessee 127, indicating an acreage of 
905,207 against 712,762; Missouri 141, indicating 
an acreage of 67,358 against 47,772; Florida 143, 
indicating an acreage of 273,900 against 191,539; 
Indian Territory 159, indicating an acreage of 
338,396 against 212,847; making total gain 14.8 
per cent. in acres, or a total acreage of 23, 169,- 
o88 against 20,182,133 indicated acres in June 
report of 1895 and 23,687,950 acres actual re- 
ported in 1894. The report says 87.9 per cent. 
had been planted May I, or 20,365,628 acres out 
of 23,160,088 contemplated. The ‘'Chronicle” 
acreage of 1894 was 20,107,247, that of 1895 was 
17,767,663. This appears to be very close in line 
with our various reports and estimates since 
January. Many of our correspondents claimed 
in April the acreage was 20 to 30 per cent, 
larger than last year, and now practically agree 
with the government report. Several say the 
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Texas acreage has been increased at the expense 
of corn and oats planting, as many planters 
were not disposed to sow only oats or plant 
enough corn for home use. Asa general thing 
the plant is reported in good condition, The 
Mexican weevil is reported in a few towns in 
Texas. 

The stock of cotton reported in New York (de- 
ducting that loaded aboard ship and nut cleared) 
is but 111,994 bales, and 25,000 bales are re- 
ported to be shipped in June, and there remains 
now only 16,600 certificated cotton here. There 
is at all ports, 300,612 bales, at interior towns, 
209,770 bales. Total available in the United 
States 510,382 bales. European stocks of Amer- 
ican increase the American cotton visible to 
2,477,142 bales, which is 735,083 less than an 
average for pastthreeyears atsame date. The 
average visible supply of American cotton from 
1888 to 1891 inclusive, was 741,866 bales lessthan 
itis now. May 7, 1892, the American visible was 
975,569 bales larger than now. Then we were 
getting accustomed to a 9,c00,000 bale crop in 
this country. Then it was estimated we con- 
sumed 169,000 bales cotton per week against 
182,000 now. The amount in sight to May 9 
was 6,670,303 bales against 9,504,981 bales last 
season. Exports same time were 4,218,446 bales 
against 6,248,273 bales. India shipments 728,- 
000 bales against 396,000 bales. Fall River and 
Providence stocks are 1,624,000 pieces, against 
209,000 and 720,000 in 1894. We conclude the 
bull and spinning interests may have a hard 
task maintaining old crop futures at about a 
cent a pound above cotton for December and 
later months’ delivery, Unless drought and in- 
sects and other similar hindrances to a good 
cotton crop soon appear, new crop futures offer 
good chances for speculation and are alienated 
from many possibilities that sometimes wreck 
strong minds and purses. 


WHEAT. 


Weevil, chinch bugs, hot winds, lice, army 
worms, dry and wet weather, rust wheat on low 
lands turning yellow, on high lands spindiing, 
or lodging, and various ‘‘manufactured to order 
crop reports while you wait” are yearly re- 
peated. Two years ago the reports were not re- 
sulted by country buying orders, and no ad- 
vance resulted. Final crop, based on primary 
receipts, equaled about 500,000,000 bushels. 
Last year crop reports were believed in by the 
country trader and speculator, who followed 
“the man in the air” until prices advanced 20 
cents per bushel in May, and in December 533/ 
was the cash price, and the crop was reported 
as 467,000,000 bushels. Since then the primary 
movementindicates it was 550,000,000 to 600,- 
000,000 bushels. Primary receipts now are 
about twice as large as a year ago, and exports 
and milling demand about half as large. It is 
generally conceded that fall plowing in the 
spring wheat sections produces a large crop,and 
that not over one-third as much as usual was 
plowed last fall, and seeding is very late. The 
Minneapolis Market Report says: ‘Growing 
crops in the Northwest are making rapid pro- 
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gress and will be practically completed every- 
where this week;” and further says, that in 
1891, when the big crop was grown,seeding was 
butthree-quarters done on May 10. The 1892 
crop was the latest and third largest, and but 
three-quarters was in the ground May 18, In 
the northern counties of Dakota, Kansas. and 
Minnesota, May 5, 1893, only about 25 per cent. 
was sown. In 1894 about 75 per cent, was 
seeded previous to May 8. Big yields usually 
follow early seeding, but not always. In 1893 
dreught and insects reduced crop estimates in 
Kansas 35 to 40 per cent., or about 30,000,000 
bushels. In 1895 the bugs in Illinois, Indiana 
Ohio, and some drought reports, reduced the 
winter wheat crop estimates about June 4 near- 
ly 40,000,000 bushels. The Kansas crop has 
practically been lost the past three years by dry 
weather. The three crops combined only equaled 
80,486,789 bushels against 70,831,000 bushels in 
1892. Some late reports now claim they will 
not rea) over 35,000,000 or 40,000,000 bushels in 
1896, where May I about 70,000,000 bushels 
was expected. Thedamage in May as estimated 
in Indiana, Illinois and Onio last year was veri- 
fied by a reduction of 54,000,000 bushels from 
previous season. The Northwest more than 
making upany deficiency,practically producing 
50 per cent. more than expected. May 10, 1894, 
the winter wheat acreage was given as 21,212,- 
976, with condition 81.4, indicating a yield of 
250,313,116 bushels; the final yield was 326,- 
398,840 bushels. May 10,1895, the acreage was 
given as 22,397,542 and condition 82.9, indica- 
ting a yield of 297,955,200 bushels, the final 
yield was 257,709.377 bushels. Now the condi- 
tion is given as 82.7 acreage, 22,640,542 acres, 
ard indicating yield about 305,000,000 bushels. 
The highest condition, 97.6, in a decade wasin 
1891, from 26,581,284 acres, that finally yielded 
392,245,000 bushels. Mr. C. B. Murray pre- 
dicts this crop of winter Wheat will not exceed 
290,000,000 bushels. W.B. Snow reports the 
May I condition 88.4, against 87 in April and 
84.1 last year, and 87.5 in 1894. Mr. Thoman 
makes condition §0.4, against 83.2 a year 
previous. Taking the Cincinnati Price Cur- 
rent’s estimates and Mr. Thoman’s as a guide 
the past five years, we find the total probable 
yield was about 2,850,000.000 bushels, while the 
governmentreports only indicated a production 
of 2,451,229,000 bushels. On this basis there 
appears to be asurplus of equal to one crop dur- 
ing the past five years to date. Primary re- 
ceipts since June 30, 1892, equal to 1,013,000,- 
ooo bushels. On the basis of averages, and that 
one-third the wheat grown reaches primary 
markets and is exported, it appears the govern- 
ment reports have underestimated the yield the 
past five years about equal to one average crop. 
Below find the acreage for 1896 and 1895, and 
crop condition for December, April and May, to 
date,and reports of crop conditions for years and 
months named, as given by the Agricultural 
Department at Washington: (See next page.) 

This is a critical month for wheat, May often 
scores a large advance even as last year, Millers 
and Wall street exchange operators appear to 
be leading bulls and buyers. 
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CORN. 


The visible decreased about one million bush- 
els the past week, Crop reports are not of the 
best, or the contemplated acreage the largest. 
The export demand continues at the maximum 
point. Sentiment is generally growing bullish 
but not aggressive. Prices range the lowest of 
any similar date inthe past thirty years. We 
still believe investment purchases liable to pay 
handsome profits. 


PROVISIONS. 


Live hogs are ranging around $3 per hun- 
dred in Chicago, and pork in the bbls, about 
$3.50 per 100 lbs., and ribs about four cent, and 
lard at unheard of low prices. Apparently great 
chances to make money investing in provisions 
in Chicago exist. Liquidation is over,and weak 
and timid holders have sold freely. Foreigners 
have been liberal buyers. The export and 
domestic demand is improving. Local bears 
have covered their outstanding contracts from 
those who liquidafed their holdings rather than 
deposit further margins. Ordinarily these con- 
ditions invite speculation and higher prices, 
Packing to May 7, 2.625,000 hogs, against 2,350.- 
ooo last season same time. 


Respectfully, 
CLAPP & COMPANY. 


BALTIMORE FINANCES.—A_ dispatch from 
Baltimore under date of May Ig, says: The city 
collectorship snarl caused a crisis in the affairs 
of the municipal treasury to-day. Register 
Stone announced that there was only $2,500 to 
the city’s credit inthe various depositories; that 
by June 1 the current expenses, salary account, 
and maturing loans would amount to $700,000, 
and that as Mayor Hooper would not recognize 
Mr. Hopkins as the legal city collector, it looked 
very much as if, for the first time in its history, 
the city would be compelled to refuse payment 
of its bills. 

Friends of Mayor Hooper suggested that he 
call another special session of the council, lay a 
statement of the city’s serious financial embar- 
rassment before it, and give the ‘‘combine” a 
further chance to settle the whole trouble by 
confirming the Mayor's appointee, John F. Par- 
lett, as city collector. This suggestion the Mayor 
promptly declined, saying that he had done all 
he could, and that the council must shoulder 
the blame for the situation. 

The Mayor this afternoon sent for Finance 
Commissioner John B. Ramsay, president of 
the National Mechanics’ Bank, and borrowed 
$100,000 from him at 4 per cent. interest. Then 
the Mayor arranged by telegraph to borrow 
$100,000 from the National Bank of the Repub- 
lic of New York bearing 314 per cent. interest. 
These loans will provide for current expenses 
and salaries up to June 1. 

The $500,000 of maturing loans will probably 
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be renewed, pending a settlement of some sort 
of thecollectorship difficulty. Once that is out 
of the way, taxes would flow in to the extent of 
several millions of dollars in two weeks. 


BAnk OrFicers INDICTED.—A recent dispatch 
from Denver states that the federal grand jury 
has found several indictments against bank offi- 
cials and others, accused of having conspired to 
defraud depositors in banks in that city, which 
have closed their doors during the last three 
years. John J. Reithmann, president,and John 
J. Reithmann, Jr., vice-president; Charles M. 
Clinton, cashier, and Charles Kunzemiller, as- 
sistant cashier of the German National Bank 
are charged with having falsified figures in the 
report to the comptroller of the condition of that 
institution on May 4, 1893. It was also an- 
nounced that D, F. Miller, of Chicago, has been 
indicted on the charge of embezzling $125,000 
from the Commercial National Bank, and that 
Charles H. Dow, who was president of the Com- 
mercial, is charged with having conspired with 
Miller to defraud Commercial depositors and 
with having violated the national banking law 
by loaning to Miller $145,000, whereas under 
the law the bank could not loan to one individ- 
ual or company more than Io per cent. of its 
capital stock, which was $200,000. 


THE CHEMICAL NATIONAL BANK oF St. LovlIs. 
—The Chemical National Bank was organized in 
the fall of 1891, and is the last national bank or- 
ganized and doing business in the city of St. 
Louis. The capital of this association is $500,- 
000, and its surplus and undivided profits about 
$400,000. The officers of the association are J. 
C. Richardson, president; Francis Kuhn, vice- 
president, and James B. True, cashier. Its 
board of directors is composed of the following 
gentlemen: Francis Kuhn, J. B. Case, Estill 
McHenry, George Breckinridge, John J. Brod- 
erick, Claude Kilpatrick, A. O. Rule, N. D. 
Thompson, Thomas Wright, Oscar L, White- 
law, L. R, Blackmer, A. M, Stewart, 


RAILROAD REORGANIZATION.— Under the plan 
and agreement of March 16, 1896, the holders 
of reorganization certificates or receipts for pre- 
ferred and common stock of the Northern 
Pacific Railroad Co. have been called upon to 
pay $3 per share in respect of preferred stock 
and $5 per share in respect of common stock on 
May 26, 1896, at the offices of either of the com- 
mittee. Full particulars are set forth in our 
financial column, 


In the matter of the reorganization of the Nor- 
folk & Western Railroad system, over go per 
cent of ali securities have been deposited under 
the plan of reorganization. A notice extending 
the time of deposit is publisbed in our financial. 
column. 
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